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1 I'NDEX TO EXH BI TS 1 Q And where are you physically located for
) --0Co-- 2 today's deposition? And | realize we may have just
EXH BT NO PAGE 3 covered that with the stipulation.
3 4 A Pittsburgh, Pennsylvania.
Exhibit 2023 "Holdings Data"; "Introduction”; 31 | 5 Q Okay. lunderstand from your CV that you've
4 MARC 21 Concise: Holdings Data, 6 been deposed before; is that correct?
Sept ember 2012 7 A Thatis correct.
> o ) ; 8 Q How many times have you been deposed before?
Exhi bit 2024 "040 - Catal ogi ng Source (NR) 81
6 9 A Without having my CV to double-check, I'd
7 10 estimate around eight.
8 11 Q Okay. When was the last time you were deposed?
9 12 A It would have been back in January.
12 PREVL%?;TTWED ,Eizlc_Bl TS 13 Q Okay. Well, just as areminder, we have a
12 Exhibit 1005 15 14 court reporter taking down everything we say today. So
13 Exhi bit 1006 15 15 please verbalize your answers as opposed to nodding or
14 Exhibit 1010 8 16 shaking your head.
15 Exhibit 1028 9 17 Make sense?
is Exhi bit 2010 26 18 A Yes.
18 19 Q Okay. Did you do anything to prepare for
19 20 today's deposition?
20 21 A | reviewed the previous declarations, as well
21 22 as spoke with counsel.
;212 23 Q Okay. Who did you speak with?
24 24 A | spoke with attorneys from Fish & Richardson,
25 25 specifically Christopher Green and HJ In.
Page 6 Page 8
1 WEDNESDAY, JULY 12, 2023, 7:05 A.M. PT 1 Q And how long did you spend preparing for
2 VIA ZOOM VIDEOCONFERENCE 2 today's deposition?
3 --000-- 3 A I'd say a total of about two hours.
4 THE COURT REPORTER: Counsel, may | have a 4 Q Soyou've authored two declarations in
5 stipulation that there is no objection to the 5 connection with this proceeding; correct?
6 admissibility of this transcript by virtue of my 6 A  Yes.
7 swearing in this witness located in Pittsburgh, 7 MR. CHRISTOPHER: Okay. Let's do some
8 Pennsylvania? 8 housekeeping. I'm going to drop a copy of Exhibit 1010
9 MR. GREEN: No objection. 9 into the Zoom chat.
10 MR. CHRISTOPHER: No objection. 10 Can you let me know when you have that open.
11 --000-- 11 THE WITNESS: I'm just waiting for it to finish
12 Whereupon, 12 downloading. It seems to be going pretty slow.
13 JUNE ANN MUNFORD, 13 Just a heads-up: The progress bar is about at
14 having been called as a witness, 14 50 percent. So I'm not sure why it's taking this long.
15 was duly sworn by the court reporter 15 But I apologize for the wait.
16 and testified as follows: 16 MR. CHRISTOPHER: Okay. It looks like it's
17 --000-- 17 about 20 megabytes. So might take another minute.
18 EXAMINATION 18 THE WITNESS: | got a full status bar, but it's
19 BY MR. CHRISTOPHER: 19 not finished downloading. Sorry about the wait there.
20 Q Good morning. Can you please state your name | 20 [I'm really not sure what this is about.
21 fortherecord. 21 Okay. | think we're done.
22 A Good morning. My name is June Munford. 22 BY MR. CHRISTOPHER:
23 Q And is there any reason why you cannot give 23 Q Okay. Great.
24 complete, truthful, and accurate testimony today? 24 Do you have Exhibit 1010 available to review?
25 A Not that I'm aware of. 25 A Yes.
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Page 9 Page 11
1 Q Great. 1 Petitioner to provide assistance in the
2 And do you recognize Exhibit 1010 as your first 2 above-illustrated matter in establishing the
3 declaration in this proceeding? 3 authenticity and public availability of the documents
4 A Yes. 4 discussed in this declaration."
5 Q And if you could turn to -- I'll note for the 5 Do you see that?
6 record there are two page numbers. I'm going to refer | 6 A ldo.
7 to the lower page number that corresponds to the PDF | 7 Q What does "public availability" mean?
8 page number, page 7. 8 A | can't speak to the particular legal weight of
9 If you could turn to page 7 for me. 9 the phrase "public availability."
10 A Is page 7 the signature page? 10 But in these declarations, it is meant to stand
11 Q Yes. 11 in for the concept that a material would be widely
12 Is that your signature on page 7? 12 available to members of the public, either through the
13 A Yes. 13 marketplace or nonsales institutions like libraries or
14 Q And this declaration is dated March 30th, 2022; | 14 museums.
15 correct? 15 Q So does "public availability" mean that any
16 A Correct. 16 member of the public could access the material?
17 MR. CHRISTOPHER: Okay. | also inserted 17 A | can't speak to what the particular legal
18 Exhibit 1028 into the Zoom chat. 18 weight of the phrase "public availability" means.
19 Let me know when you have that opened up. 19 But | would, for the basis of these
20 THE WITNESS: Sure. 20 declarations, use "public availability” to mean that any
21 It's in the process of downloading. I'll let 21 person sufficiently skilled in the art of the subject
22 you know when it's done. 22 that the material is about would be able to find the
23 MR. CHRISTOPHER: Little slow this morning. 23 material in question.
24 That's okay. 24 Q So when you refer to a person of skill in the
25 THE WITNESS: All right. We're good on the 25 art for the subject matter at issue, what is the level
Page 10 Page 12
1 other one. 1 of skill in the art for the subject matter at issue in
2 MR. CHRISTOPHER: Great. 2 this case?
3 And I'll note, again, for the record, there are 3 A Did you say "what is the level of skill in the
4 two page numbers, and I'm going to try to refer to the 4 art"?
5 lower page number because that corresponds to the PDF. | 5 Q Well, let me ask it this way:
6 BY MR. CHRISTOPHER: 6 Who is a person sufficiently skilled in the art
7 Q Ifyou can turn for me to -- sorry. Back up. 7 inthe subject matter in this case?
8 Do you recognize Exhibit 1028 as your second 8 A Noting that we're of course talking about a
9 declaration? 9 hypothetical person, a person who would be skilled in
10 A ldo, yes. 10 the art may be anybody familiar in this case with
11 Q Okay. And subject to my caveat about the page | 11 photography, digital photography, or Macintosh software
12 numbers, could you turn to page 15 for me, please. 12 products. Of course, that's a limited description of
13 A Sure. 13 the material in question.
14 Q This declaration is dated June 15, 2023; 14 So if it, of course, covers other topics, |
15 correct? 15 think it's safe to assume that people who are skilled in
16 A Correct. 16 those topics would also have the ability to uncover this
17 Q Andis that your signature on page 15? 17 material.
18 A ltis, yes. 18 Q So when you formed your opinions in your
19 Q Great. 19 declaration, you considered a person skilled in the art
20 If you could turn back to your first 20 that is familiar with photography, digital photography,
21 declaration, paragraph 14. 21 or Macintosh software products; is that right?
22 Let me know when you're there. 22 A Those are examples. | would say | considered
23 A I'm here. 23 this around the path of software, photography, computer
24 Q Okay. Paragraph 14, you wrote: 24 programs, even broader than those specific things. But
25 "l have been retained on behalf of the 25 those are simply examples within those topics.
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1 Q Did you consider any particular level of 1 Do you see that?
2 education that this hypothetical skilled person would 2 A |do.
3 have had in your analysis? 3 Q Soyou'vereviewed a copy of Exhibit 1005;
4 A | have to admit that I'm not sure what levels 4 correct?
5 of education look like for a professional photographer 5 A Correct.
6 or someone who's experienced in digital photography. So 6 Q And Exhibit 1005 is a scanned version of a
7 I guess that would be speculation on my part. 7 print copy of Pogue; correct?
8 Q Okay. And did you consider any particular 8 A | have not seen Exhibit 1005 recently. So |
9 level of work experience that this hypothetical skilled 9 can't confirm that totally, without having it in front
10 person would have had when you formed your opinions? | 10 of me.
11 A | guessing | did not consider the amount of 11 MR. CHRISTOPHER: | am going to drop
12 work required to sufficiently match whatever those skill 12 Exhibit 1005 into our Zoom chat. It is a rather large
13 sets would be. As somebody who has both a professional 13 file.
14 education and who worked in libraries prior to having a 14 Let me know when you have that open.
15 professional education, | understand that the 15 THE WITNESS: Sure thing. I'm downloading it
16 understanding of given topics and subjects is -- depends 16 now. I'll let you know when it's complete.
17 on -- from person to person. 17 MR. CHRISTOPHER: While you're doing that, to
18 Q If we go back to paragraph 14 of your first 18 move things along, I've also put Exhibit 1006 in the
19 declaration, what do you mean by "authenticity"? 19 chat. You can start downloading that as well. That
20 A For the purposes of this declaration, 20 might move things along a little quicker.
21 *“authenticity" is confirming that one material is 21 THE WITNESS: Sounds good. I've got both
22 substantively identical to another given material; in 22 started.
23 this case, I'm using both exhibits and appendices to 23 MR. CHRISTOPHER: Great.
24 make those comparisons. 24 THE WITNESS: All right. I've got 1005 open.
25 Q When you say "substantively identical," do you 25 I/
Page 14 Page 16
1 mean completely identical or that some differences may 1 BY MR. CHRISTOPHER:
2 be present? 2 Q Great.
3 A | believe that differences may be present. | 3 Exhibit 1005 is a scanned copy of a print
4 definitely used both physical and digital materials in 4 version of Pogue; correct?
5 these declarations, and it would be inaccurate to say 5 A I'm reviewing it.
6 that they're totally identical. 6 Q Okay.
7 Q Let'stalk about some of those materials. 7 A 1 guess | really couldn't make the
8 In your declarations, you discuss a textbook 8 determination of what this file's original file source
9 entitled "iPhone '09: The Missing Manual" by 9 would be just from looking at it.
10 Dave Pogue. 10 Q Soyou didn't create Exhibit 1005; correct?
11 Correct? 11 A No, I did not.
12 A Yes. 12 Q Do you know who created Exhibit 10057
13 Q And for today's deposition, can we refer to 13 A | do not know who created it. It was provided
14 that textbook just as "Pogue"? 14 to me by counsel.
15 Is that understandable to you? 15 MR. CHRISTOPHER: I'll note, for the record,
16 A Yes. 16 that this particular PDF we're looking at is
17 Q Perfect. 17 part 1 of 3.
18 If you could turn to paragraph 7 of your first 18 BY MR. CHRISTOPHER:
19 declaration. 19 Q Did you review the entirety of Exhibit 1005?
20 Let me know when you're there. 20 A | reviewed the entirety of the exhibit. But |
21 A TI'mthere. 21 did not read through the entirety of the text.
22 Q Okay. In paragraph 7, you wrote: 22 Q Soyoudidn't read the entire Pogue textbook;
23 "l have reviewed Exhibit 1005, 'iPhoto '09: 23 right?
24 The Missing Manual' by David Pogue and J.D. Biersdorfer, | 24 A 1did not read it from front to back, no.
25 First Edition." 25 Q Allright. Let's move to the second text.
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Page 17 Page 19
1 In your declarations, you also discuss 1 A That's correct.
2 "iPhoto '09: Learn iPhoto the Quick and Easy Way" by 2 Q Okay. The 008 field indicates the date and
3 Adam Engst; correct? 3 time that the MARC record was created; correct?
4 A Yes. 4 A | believe it just indicates the date.
5 Q And for today's deposition, can we just refer 5 Q Okay. The 008 field is automatically generated
6 to that deposition as "Engst" for short? 6 when the MARC record is created; correct?
7 Is that fine with you? 7 A That is my understanding and experience.
8 A Yes. 8 Q Okay. Let's turn now to your second
9 Q Great. 9 declaration.
10 Okay. Paragraph 11 of your first declaration. 10 I'd like to direct your attention to
11 Let me know when you're there. 11 paragraph 11.
12 A I'm there. 12 A Allright. I'm looking at it.
13 Q Allright. Here, you state: 13 Q Great.
14 "I've reviewed Exhibit 1006, 'iPhoto '09: 14 So in paragraph 11, you write:
15 Learn iPhoto the Quick and Easy Way' by Adam C. Engst." | 15 "The 008 field of the MARC record in
16 Do you see that? 16 Appendix ENGSTO2 indicates the date of record creation.
17 A Ido. 17 008 field of Appendix ENGSTO2 indicates Penn State
18 Q Okay. So you've reviewed a copy of 18 University Library first acquired this book as of
19 Exhibit 1006; correct? 19 April 5, 2010."
20 A That's correct. 20 Do you see that?
21 Q Allright. And do you have Exhibit 1006 21 A ldo.
22 available to review? 22 Q What do you mean by "first acquired"?
23 A ldo. 23 A The creation of the MARC record signifies that
24 Q Okay. Exhibit 1006, is that a scanned version 24 the library has made a statement of intent to include
25 of a print copy of Engst? 25 this material within their collection.
Page 18 Page 20
1 A That's something | would not know just based on 1 Q Butisn'tittrue that alibrary could create a
2 looking at it. 2 MARC record without actually having a physical book in
3 Q Allright. So you didn't create Exhibit 1006; 3 their possession?
4 correct? 4 A 1 'would say that's pretty common for
5 A Correct. 5 nonphysical materials.
6 Q And Exhibit 1006 was provided to you by 6 Q Well, what about for a print textbook: It's
7 Counsel; is that right? 7 possible for alibrary to create a MARC record for a
8 A Correct. 8 print textbook without physically having the book;
9 Q Okay. 9 right?
10 A That's correct. 10 A Yes.
11 Q Okay. Did you review the entirety of the Engst | 11 Q Okay. So, for example, a library could create
12 text when you prepared your declaration? 12 a MARC record based on the information in a different
13 A | reviewed the book, but | did not read the 13 MARC record created by a different library; correct?
14 text from front to back. 14 A | guess, do you mind restating that?
15 Q Okay. Allright. In your declarations, you 15 Q Sure.
16 discuss Machine-Readable Catalog records or MARC, | 16 So alibrary could create a MARC record using
17 M-A-R-C, records; correct? 17 the information in a different MARC record created by a
18 A That's correct. 18 different library; correct?
19 Q Okay. And a MARC record comprises certain 19 A I'd say that it is not my experience that a
20 field codes that provide certain categories of 20 librarian would wholly use the material from another
21 information; right? 21 library, but they may use selections from the records of
22 A Yes, I'd say that's accurate. 22 this other library, yes.
23 Q Okay. And one of the few codes you discuss in | 23 Q This is another example: If a book was
24 your declarations is the 008 field in MARC records; 24 available for purchase online, a librarian could use the
25 correct? 25 information on the internet to create a MARC record
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Page 21 Page 23

1 without physically having the book; correct? 1 of the cataloging software the librarians are using.

2 A Inmy experience, that's a common practice in 2 Q Okay. Areyou familiar with the 040 field in

3 library cataloging. 3 MARC records?

4 Q So would you agree that the fact that a library 4 A lam.

5 has created a MARC record does not necessarily mean that | 5 Q What does the 040 field indicate in a MARC

6 they have the physical material in their possession at 6 record?

7 thattime? 7 A Speaking broadly, the 040 field indicates other

8 A lwould say that that is true, although it is 8 sources that may have been used in the process of

9 very unusual and would be counterproductive for a 9 creating the record.

10 material MARC record to be created for a material that 10 Q Areyou familiar with the lowercase d subfield

11 was not purchased and planned to be integrated within 11 that's used within the 040 field?

12 the collection. 12 A Not without having the ability to review the

13 Q Well, would you agree, then, that the 008 field 13 MARC standards in front of me.

14 in aMARC record indicates that the date -- the date 14 Q Okay. Well, let's look at -- turn to

15 that the library first cataloged the material and not 15 Appendix ENGSTO02.

16 necessarily the date that the library actually acquired 16 A Thatis in the second declaration; right?

17 the material? 17 Q Correct.

18 A | would say that those dates can be different, 18 MR. CHRISTOPHER: And, for the record, this has

19 yes. Although, | would add the caveat that it is very 19 a page number of 17.

20 uncommon to create a MARC record prior to purchasing 20 THE WITNESS: Thank you.

21 material. 21 Okay. Yes, I'm looking at 17.

22 Q Inyour second declaration, you also discuss 22 BY MR. CHRISTOPHER:

23 the 005 field of certain MARC records; correct? 23 Q Do you see the 040 field in this MARC record?

24 A Correct. 24 A ldo.

25 Q The 005 field represents the date of the last 25 Q And then you see there's an "a" and then a
Page 22 Page 24

1 replaced transaction; correct? 1 vertical line, "UML"

2 A | guess | would need to know what "replaced"” 2 Do you see that?

3 means in that instance. 3 A ldo.

4 Q Butwhatis your understanding of the 005 4 Q Okay. And then two, three -- four over to the

5 field? 5 right, there's a"d," vertical line "IDEBK."

6 A My understanding of the 005 field is that it is 6 Do you see that?

7 afield that represents the last transaction made to the 7 A ldo.

8 MARC record, which could include small changes to the 8 Q And then following that instance, there are a

9 record itself or, depending on the catalog software, 9 number of instances in which there was a"d," a vertical

10 moving the book within the library or having the book 10 line, and then certain characters.

11 checked out. 11 Do you see those?

12 Q So the 005 field indicates that a modification 12 A ldo.

13 was made to the MARC record on a given date; correct? | 13 Q Did you consider the meaning of those

14 A Correct. 14 characters when you prepared your declarations?

15 Q Okay. And that 005 field is automatically 15 A I'm not sure what you mean by "considered the

16 generated when the MARC record is modified; right? 16 meaning" of.

17 A That's my experience and understanding. 17 Did | -- are you asking if | examined that

18 Q Okay. And when a MARC record is modified, any |18 field?

19 of the fields in the MARC record could be modified; 19 Q Sure.

20 correct? 20 Did you examine the 040 field when you reviewed

21 A That's correct. 21 this MARC record?

22 Q And the 005 field does not indicate what 22 A |looked at it and noted it.

23 aspects of the MARC record were modified relative to its | 23 Q Did you investigate the meaning of the "d"

24 original state; correct? 24 subfields in the 040 field in this MARC record?

25 A Nothing that we could infer without knowledge 25 A Not all of them. | looked into some, and some
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Page 25 Page 27
1 are familiar to me already. 1 that open.
2 Q Okay. And when you looked into the "d" 2 THE WITNESS: All right. That's open.
3 subfield in 040, what was your understanding of the "d" | 3 BY MR. CHRISTOPHER:
4 subfield? 4 Q Allright. Exhibit 2010 -- or sorry. Strike
5 A Are you talking about the entries found in this 5 that.
6 record in particular or the subfield as a general 6 Exhibit -- yeah, it was 2010. Sorry. Strike
7 practice? 7 that.
8 Q As ageneral practice, what is your 8 Exhibit 2010 describes the 040 field; correct?
9 understanding of the "d" subfield within the 040 field? 9 A That's what it looks like.
10 A Again, | couldn't make any speculative 10 Q Okay. And on the first page, do you see in
11 inferences without looking at the MARC records and the 11 bold, about halfway down, where it says "subfields"?
12 MARC standards in front of me. 12 A |do.
13 But just reviewing the 040 field in this 13 Q And then four down, it says, "d Modifying
14 instance, each one of these represents some sort of 14 agency."
15 institution that the library used and consulted upon 15 Do you see that?
16 creating this record. 16 A ldo.
17 Q The"d" subfield is used to indicate an 17 Q Okay. And then if you could turn to page 3.
18 institution that altered the data -- 18 A Of this document; right?
19 (Reporter clarification.) 19 I'm there.
20 THE WITNESS: That is not correct. 20 Q Correct.
21 (Reporter clarification.) 21 The first sentence at the top says:
22 BY MR. CHRISTOPHER: 22 "Each time you edit arecord and produce or
23 Q Sure. 23 update without replacing, the system verifies that your
24 | asked: 24 OCLC symbol is the last subfield 'd" in field 040."
25 "The 'd' subfield is used to indicate an 25 Do you see that?
Page 26 Page 28
1 institution that altered data in the record; correct?" 1 A ldo.
2 A That's not correct. 2 Q And then in the second paragraph, on page 3, it
3 Q Areyou familiar with the Online Computer 3 says:
4 Library Center or OCLC? 4 "If Institution A edits a record input by
5 A lam. 5 Institution B and then updates, the system supply is the
6 Q Okay. And OCLC publishes materials on the 6 symbol for Institution A in the last subfield 'd" in
7 meaning of MARC record fields; correct? 7 field 040."
8 A | believe so. 8 Do you see that?
9 Q Okay. And in your experience, are OCLC's 9 A Yes.
10 descriptions of MARC record fields accurate? 10 Q Okay. And if you could turn to page 12 of
11 A In my experience, OCLC's descriptions of MARC |11 Exhibit 2010.
12 record fields are largely tailored towards OCLC's needs |12 Let me know when you're there.
13 while the official formats and standards provided by the |13 A Yup, I'm there.
14 Library of Congress -- 14 Q Allright. The first sentence at the top:
15 (Reporter clarification.) 15 "An institution that altered data in the record
16 THE WITNESS: -- are a little more detailed. 16 identified by its OCLC symbol in separate 'd’
17 (Reporter clarification.) 17 subfields."
18 THE WITNESS: In my experience, OCLC does 18 Do you see that?
19 publish materials as to the meaning and writing of MARC |19 A I do.
20 records. Although those definitions are largely 20 Q Sothe"d" subfield in the 040 field denotes an
21 tailored towards OCLC's needs, the formal standards 21 institution that altered data in the record; correct?
22 published by the Library of Congress are more 22 A In terms of application for OCLC's proprietary
23 exhaustive. 23 library catalog, that may be true. | have no
24 MR. CHRISTOPHER: All right. | have inserted 24 experience.
25 Exhibit 2010 in the chat. Let me know when you have 25 None of the records reviewed for this
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Page 29 Page 31

1 declaration were OCLC or WorldCat records. 1 thatthe "d" subfield indicates that the MARC record was
2 Q Sois it your testimony that this description 2 modified after its creation; correct?

3 in 2010 only applies to an OCLC record? 3 A Again, only in the context of this being an

4 MR. GREEN: Object to the form. 4 OCLC system and referring to WorldCat records, which are
5 THE WITNESS: | would say that this does seem 5 fundamentally different from MARC records.

6 to say that it is specifically tailored for OCLC's 6 My experience with subfield "d" with MARC

7 WorldCat software. And | believe that's what was 7 records is that they are used to denote source copy as

8 mentioned earlier in the passage about a system 8 well as other maintenance of catalog.

9 verifying a given field. It would be the OCLC system, 9 Q Earlier you referred to the Library of Congress
10 not library cataloging broadly. 10 standards for MARC field codes.
11 BY MR. CHRISTOPHER: 11 Do you recall that?
12 Q So outside of the OCLC system, what does the 12 A |do.
13 "d" subfield mean? 13 Q Okay. Would the Library of Congress materials
14 A Again, | couldn't speculate without the 14 describing the 040 field describe the "d" subfield

15 standards in front of me. Butin my experience, it is 15 differently than OCLC?

16 used by catalogers to denote when resources are 16 A 1 wouldn't know without reviewing them. But |

17 used from -- that are provided by outside institutions 17 would assume that the standards for OCLC are particular
18 in the creation of a MARC record. 18 to OCLC, while Library of Congress standards are meant
19 Q Isityour understanding that the 19 to be applicable across multiple libraries and systems.

20 Library of Congress standards would indicate that the |20 MR. CHRISTOPHER: All right. | am adding a new
21 "d" subfield is used for something different than what's | 21 exhibit, Exhibit 2023, to the Zoom chat.

22 shown in this OCLC document? 22 Let me know when you have that open.

23 A | guess I'm not sure exactly what you're 23 THE WITNESS: Sure.

24 asking. 24 All right.

25 Are you saying the -- are you asking if the 25 (Exhibit 2023 was marked.)

Page 30 Page 32

1 "d" subfield is different or the same? 1 BY MR. CHRISTOPHER:

2 Is that the question? 2 Q Do you recognize Exhibit 2023 as -- well, let

3 Q Well, the OCLC document we've reviewed -- been | 3 me just ask it this way: Do you recognize Exhibit 2023?
4 reviewing indicates that the "d" subfield denotes a 4 A 1do not.

5 modifying agency; right? 5 Q Okay. I'll represent to you that Exhibit 2023,

6 A I mean, it says on page 12, that you directed 6 |downloaded this from the Library of Congress's

7 me to, in this document: 7 website.

8 "Subfield 'd' pertains to both the modification 8 Do you see at the top where it says "MARC 21

9 of source copy at the time of input and subsequent 9 Format for Holdings Data"?

10 modification of existing record.” 10 A Ido see that, yes.

11 So | would say that modification of source copy 11 Q Let's turn to page 16.

12 is different than modification of an existing record. 12 A Allright.

13 Q What is a "modification of source copy"? 13 Q Page 16, see where it says "040 Record Source"?
14 A Moadification of source copy just refers to 14 A Uh-huh.

15 which outside material may be included within the 15 Q And then it says -- okay. Great.

16 document. Whereas, subsequent modification of an 16 Do you see it says "MARC code for or the name

17 existing record would be writing over documents that 17 of the organization that created the original, assigned
18 already exist. 18 MARC content designation and transcribed the record into
19 Q What's the difference? 19 machine-readable form or modified an existing MARC
20 A The difference is that when | choose to include 20 record."

21 a piece of source copy within my cataloging, | would 21 Do you see that?

22 denote it in field "d" upon the time of writing. 22 A |do.

23 Modification of an existing record could happen long 23 Q And then do you see "Subfield Codes" underneath
24 after that record was authored for the first time. 24 that, underlined?

25 Q So you would agree that it's at least possible 25 A ldo.
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Page 33 Page 35

1 Q And then about halfway down, it says 1 A Based on the conversations with Penn State

2 "d Modifying agency." 2 catalogers, it indicates that the Penn State Library

3 Do you see that? 3 uses Backstage Library Works, which is a third-party

4 A |do. 4 vendor, for what they call authority control, which is

5 Q So this document is describing the "d" subfield 5 the process of ensuring that the authors' names and

6 for 040 in the same way as the OCLC document we just | 6 title of the material referenced in the book is

7 looked at; correct? 7 grammatically correct and contains accurate data.

8 A | don't believe that's correct. 8 Q Did you speak to catalogers at the Penn State

9 It may be referred to as modifying agency, but 9 Library in the course of preparing your declaration?

10 it doesn't really detail what that subfield means. 10 A Notat all. I've spoken to Penn State

11 Q Butthe document does say that the "d" subfield |11 catalogers multiple times outside of the context of this

12 indicates a modifying agency; correct? 12 case.

13 A It does title the "d" subfield as modifying 13 Q And when you spoke to Penn State catalogers,

14 agency, yes. 14 did you discuss the meaning of the "d" subfield in their

15 Q So that would mean if we see a"d" subfield in 15 MARC records?

16 the 040 field, that denotes a modifying agency; correct? | 16 A 1did.

17 MR. GREEN: Obijection. 17 Q Why did you discuss the meaning of the

18 THE WITNESS: | think that there is an 18 "d" subfield with Penn State catalogers?

19 important distinction to be made here between the 19 A 1 was curious as to what these 040 fields meant

20 language used in the MARC record, as well as casual 20 interms of practical policy and how catalogers rate

21 language. 21 records.

22 The modifying agency in this instance refers to 22 | have my own experiences with the 040 field.

23 data within the record, not necessarily another agency 23 Butin an institution like this, a large university,

24 accessing the record. 24 those processes are, of course, going to be different.

25 /I 25 Q Inwhat context did you have a conversation
Page 34 Page 36

1 BY MR. CHRISTOPHER: 1 with Penn State catalogers about the 040 field and the

2 Q When you said the modifying agency in this 2 "d" subfield?

3 instance refers to data within the record, do you mean | 3 A | asked them about various header fields, such

4 that an agency has modified data within the record? 4 as the 005, the 008, and the 040, because they are

5 A What | am referring to is that the 5 frequently left up to interpretation.

6 institutional codes that are included within the 6 Q lguess my question is: When did you have this

7 040 field, including the "d" subfield, can be used to 7 conversation with Penn State catalogers?

8 reference copy cataloging brought into an existing 8 A I've had multiple conversations with Penn State

9 record. It can also be assigned that the record was 9 catalogers. My most recent conversation would have been

10 accessed by more than one institution. 10 inthe end of June. And | also had a conversation

11 But in my experience, it is more commonly used 11 mid-January as well.

12 as a citation for copy code where -- or for copy 12 Q And when was this conversation about the

13 cataloging, whereas institutions that may access the 13 "d" subfield with Penn State catalogers?

14 material are pretty limited to third-party vendors. 14 A | had talked about those subfields in both. |

15 Q Let's go back to Appendix ENGSTO02. 15 spoke to different people during those conversations.

16 A Okay. 16 Q Who did you speak to?

17 Q Thisis page 17 in the 040 field. The very 17 A | have asked -- been asked not provide their

18 end, there's a"DUTORVLW." 18 name for the sake of legal anonymity.

19 Do you see that? 19 Q Who asked you to not provide their name?

20 A ldo. 20 A 1did. It's something that offered upon -- on

21 Q What does that signify? 21 asking if they would be open to an interview, and they

22 A That is an agency code for an organization 22 accepted because they did not want to bring legal

23 known as Backstage Library Works. 23 liability onto the university.

24 Q And what does the "d" subfield mean in this 24 Q And did you do this in the context of preparing

25 context? 25 vyour declaration in this proceeding?
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Page 37 Page 39

1 A | had one of those conversations in the 1 Do you see that?

2 preparation for this declaration, but only with the 2 A ldo.

3 acknowledgment that | may be deposed at some pointin | 3 ~ Q So Appendix ENGSTO03, that is from the digital

4 time on it. 4 version of Engst; correct?

5 Q Earlier, | asked you, "Did you speak to 5 A Yes.

6 catalogers at the Penn State Library in the courseof | 6 Q Okay. And there's also a print version of

7 preparing your declaration.” 7 Engst; correct?

8 And you answered "Not at all." 8 A Yes.

9 Do you recall that? 9 Q And when you referred to the corresponding hard

10 A ldon', no. 10 copy herein paragraph 10, is it your understanding that

11 Q Okay. But now you're saying -- 11 Penn State University Library possessed a physical hard

12 A What was the question? What was the question |12 copy of Engst?

13 you asked? 13 A | couldn't speak to that without looking at the

14 Could you repeat that? 14 record itself. I've only included the record for the

15 Q Sure. 15 digital version.

16 Earlier, | asked you, "Did you speak to 16 Q Solet's goto ENGST02, Appendix ENGST02.

17 catalogers at the Penn State Library in the course of |17 A Okay.

18 preparing your declaration." 18 Q Appendix ENGSTO2 is for the digital version of

19 And you answered "Not at all. I've spokento |19 Engst; correct?

20 Penn State catalogers multiple times outside of the |20 A That's my understanding, yes.

21 context of this case." 21 Q Okay. And we could see that in the 300

22 Do you remember that? 22 subfield -- 300 field, not subfield; correct?

23 A Thatis -- that is a mistake on my part. | 23 A That's one area where it denotes that, yes.

24 thought you had said a deposition as opposed to a 24  Q And you have no personal knowledge as to

25 declaration. 25 whether Penn State University Library possesses a
Page 38 Page 40

1 Q Okay. Soyou did, in fact, have a conversation 1 physical copy of Engst today; correct?

2 with somebody at the Penn State Library in the course of | 2 A Not without reviewing their catalog record for

3 preparing your declaration; right? 3 it

4 A Declaration, yes. Yes. 4 Q Okay. But nothing in Appendix ENGST02

5 Q And you're declining to identify the name of 5 indicates that there's a physical copy available from

6 that individual in today's deposition; is that right? 6 the Penn State Library; correct?

7 A Yes. 7 A There are a few references to a physical copy.

8 Q Okay. We'll come back to that. 8 Field 776, for instance, denotes a print version. But |

9 Well, let me ask you this one more question, 9 don't know if that means that that version is included

10 and we'll come back to this. 10 within the library's collection.

11 Your declaration never says that you had a 11 Q Allright. Sticking with Appendix ENGSTO02.

12 conversation with somebody at Penn State University 12 Can you take a look at the 005 field.

13 Library; correct? 13 A Yes.

14 A That's correct. 14 Q Allright. The 005 field indicates that the

15 Q Allright. Let's go to paragraph 10. 15 ENGSTO02 MARC record was last replaced on June 2, 2022;

16 A This is the second declaration? 16 correct?

17 Q Excuse me. Paragraph -- one second. 17 A Itindicates that the record was last updated

18 No, | was right. Paragraph 10. Let's go to 18 as of 2022.

19 paragraph 10. 19 Q And when you say "updated," that means the

20 All right. So you wrote: 20 record could have been modified; correct?

21 "Attached hereto as Appendix ENGSTO03 is a true 21 A Yes, it means that some element of the record

22 and correct copy of selections from a digital version of |22 had been changed.

23 'iPhoto '09: Learn iPhoto The Quick and Easy Way' as 23 Q And there's no way to tell from -- from ENGST02

24 held by the Penn State University Library (in addition 24 what aspect of the MARC record is modified on June 2,

25 to the corresponding hard copy)." 25 2022; correct?
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Page 41 Page 43
1 A Let me review. 1 page 47.
2 Nothing that I'm seeing. 2 A 47, you said?
3 Q Okay. And in your conversations with 3 Okay. | gotit.
4 Penn State University catalogers, did you ask what was | 4 Q The ENGST04 MARC record is for the digital
5 updated on June 2, 2022, in this MARC record? 5 version of Engst; correct?
6 A We didn't speak about any MARC records in 6 A Based on what I'm reviewing in the MARC record,
7 specific; only broadly. 7 yes.
8 Q Going back to your second declaration. I'll 8 Q Okay. And let's look again at the 005 field in
9 turn your attention to paragraph 12. 9 this MARC record.
10 A Okay. 10 The 005 field indicates that the ENGST04 MARC
11 Q Inthis paragraph, you discuss Appendix 11 record was last replaced on July 11, 2022; correct?
12 ENGSTO04, which is a MARC record from Kent State 12 A ltindicates this record was last updated as of
13 University Library; correct? 13 July 11, 2022, yes.
14 A That's correct. 14 Q And nothing in the ENGST04 MARC record
15 Q Did you speak to anyone at Kent State 15 indicates what was updated on July 11, 2022; correct?
16 University Library when preparing your second 16 A No.
17 declaration? 17 Q Canyou turn to -- this is about two-thirds of
18 A No. 18 the way down -- the 590 sub -- 590 field.
19 Q You've never been employed by Kent State 19 Do you see that?
20 University Library; correct? 20 A 1do, yes.
21 A | have not. 21 Q And the 590 fields reads:
22 (Reporter clarification.) 22 "For use by Kent State University students,
23 BY MR. CHRISTOPHER: 23 faculty, and staff only."
24 Q Haveyou ever visited Kent State University 24 Do you see that?
25 Library? 25 A ldo.
Page 42 Page 44
1 A Several times. 1 Q So this material was not available to the
2 Q Okay. When was that? 2 general public; correct?
3 A | have gone there for at least five different 3 A That's not my experience.
4 cases over the last several years, and I've used both 4 Q Well, you'd agree that the MARC record itself
5 their physical and digital resources. 5 is saying that the material is for use by Kent State
6 Q Butyou didn't visit Kent State University 6 University students, faculty and staff only; correct?
7 Library for this case; correct? 7 A | do see that, yes.
8 A 1did not, no. 8 Q So that would mean that the general public,
9 Q Okay. In paragraph 13 of your second 9 meaning someone who is not a Kent State University
10 declaration, you're discussing ENGST04. 10 student, faculty, or staff, would not have access to
11 And you state -- this is on the top of page 7: 11 this textbook; correct?
12 "Considering this information, it is my 12 A Not necessarily.
13 determination that 'iPhoto '09: Learn iPhoto the Quick |13 There are different usage restrictions on
14 and Easy Way' was made available to the public shortly | 14 digital materials based on licenses that the library
15 after its initial acquisition on April 5, 2010." 15 signed with those vendors, and materials that are meant
16 Do you see that? 16 to be used by Kent students or faculty or staff could
17 A ldo. 17 still be accessible on-site by a nonstudent or
18 Q And when you refer to making Engst available to | 18 nonalumni.
19 the public, are you referring to a print copy of Engst 19 Q So to access the digital version of Engst
20 or adigital copy of Engst? 20 through Kent State, someone would have to log in with
21 A I'm referring to the copy presented in that 21 the correct credentials; correct?
22 Appendices ENGSTO04. I'd need to look for certain to 22 A If they were accessing that material remotely,
23 know if it's physical or digital. 23 then | believe that those credentials would be
24 Q Let's look then at Appendix ENGSTO04, which it's | 24 necessary. That's my experience across most university
25 on, I think, page 46 of the PDF, if that helps you -- 25 libraries | access.
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Page 45 Page 47
1 I have found that visiting these libraries in 1 Did you discuss your testimony with anyone
2 person, you can ask for -- to act as a guest at the 2 during our break?
3 library and those credentials would be provided to you 3 A 1did not.
4 while you're in the library. 4 Q Great.
5 Q You don't have any personal knowledge as to 5 You can turn to your first declaration,
6 whether that was possible at Kent State University 6 Exhibit 1010. And I'll direct you to paragraph 12.
7 Library in 2010; correct? 7 Let me know when you're there.
8 A In2010? No. 8 A Sure.
9 Q Allright. Let's take alook now at paragraph 9 Q Soin paragraph 12, you discuss Appendix
10 14 of your second declaration. 10 ENGSTO1, which is a MARC record from lllinois State
11 A Allright. I'm there. 11 University Library; correct?
12 Q Allright. Paragraph 14, you discuss Appendix 12 A That's correct.
13 ENGSTO5, which is a MARC record for Engst from the 13 Q Did you speak to anyone at lllinois State
14 Library of Congress; correct? 14 University Library in the course of preparing your first
15 A That's correct. 15 declaration?
16 Q Did you speak to anyone at the Library of 16 A Idid, yes.
17 Congress in the course of preparing your declaration? 17 Q Who did you speak to at the lllinois State
18 A 1did not, no. 18 University Library?
19 Q Let's take a look now at Appendix ENGSTO5, 19 A I'm not sure in particular. | spoke to a
20 which is on page 52. 20 member of the staff that happened to be manning the
21 A Okay. 21 phones at the time.
22 All right. I'm looking at it. 22 | was calling to see if their material was
23 Q Allright. The 005 field, third one down, 23 accessible to visitors, as COVID restrictions were still
24 indicates that the ENGSTO5 MARC record was last updated | 24 up and running at the time.
25 on November 28, 2016; correct? 25 Q Okay. What did you discuss with the staff
Page 46 Page 48
1 A Yes, it was last updated upon that date. 1 member you called at lllinois State?
2 Q And nothing in ENGSTOS5 indicates what aspect of 2 A lwas -- | called them; | told them | was
3 the MARC record was updated on November 28, 2016; 3 interested in accessing one of their books or materials;
4 correct? 4 and | asked them if, as a nonstudent, I'd be able to
5 A None that I'm aware of. 5 access that material.
6 Q Okay. And if you could take a look at the 300 6 Q Okay. Did you discuss any aspect of the
7 field. It's fifth from the bottom. 7 ENGSTO01 MARC record during your conversation with
8 A Yes. 8 lllinois State?
9 Q The 300 field indicates that the ENGST05 MARC 9 A No.
10 record is for the print version of Engst; correct? 10 Q Okay. So the phone call was solely to
11 A It doesn't explicitly indicate that it's for 11 determine whether you could access a physical copy of
12 the print version; but based on the syntax, | believe 12 Engst --
13 it's a safe assumption. 13 A Yes.
14 Q Okay. Did you attempt -- did you attempt to 14 Q --right?
15 obtain a copy of Engst from the Library of Congress when | 15 A Yes.
16 you prepared your declarations? 16 Sorry I'm going too fast.
17 A | believe | discussed with Counsel about the 17 Yes.
18 possibility of going to the Library of Congress, and we 18 Q Allright. You've never been employed by
19 did not have the time available to make that work. 19 lllinois State University Library; correct?
20 MR. CHRISTOPHER: This might be a good time to 20 A Correct.
21 go off the record for a short break. We've been going 21 Q Have you ever been to the lllinois State
22 about an hour. 22 University Library?
23 (Recess.) 23 A | have.
24 BY MR. CHRISTOPHER: 24 Q You have?
25 Q Welcome back, Ms. Munford. 25 A Yes.
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Page 49 Page 51
1 Q When did you visit the lllinois State 1 Q Okay. But you have no personal knowledge as to
2 university Library? 2 whether Engst was actually placed on the shelf at the
3 A Visited the lllinois State University Library 3 lllinois State University Library in 2009; correct?
4 back in 2019, as well as 2022. 4 A Personal knowledge, no, | do not.
5 Q Okay. And that visit in 2022, was that in 5 Q Okay. Allright. In Appendix ENGSTO01, let's
6 connection with this proceeding? 6 take alook at the 005 field.
7 A No. 7 And | realize this text is rather small if
8 Q Did you speak to lllinois -- anyone at 8 you're looking at a print copy.
9 lllinois State University Library in the course of 9 The 005 field indicates that the ENGST01 MARC
10 preparing your second declaration for purposes of this | 10 record was last updated on April 14, 2020; correct?
11 proceeding? 11 A Yes.
12 A No. 12 Q And there's no way to determine from ENGSTO1
13 Q Okay. 13 what data was updated on April 14, 2020; correct?
14 In paragraph 13 of your first declaration, in 14 A I'msorry. Could you repeat that? | was a bit
15 the second sentence -- let me know when you're there. |15 confused.
16 A I'mthere. 16 Q Sure.
17 Q Okay. You wrote: 17 There's no way to determine from the consent of
18 "Considering this information, it is my 18 ENGSTO01 what data was updated on April 14, 2020;
19 determination that 'iPhoto '09: Learn iPhoto the Quick |19 correct?
20 and Easy Way' was made available to the public shortly | 20 A No, not from the MARC record itself.
21 after its initial acquisition in May 2009." 21 Q Okay. Let's take a look at the 040 field.
22 Do you see that? 22 A Okay. | am looking at that.
23 A ldo. 23 Q Allright. So the third one from the left, you
24 Q Inwhat format was Engst made available to the |24 see there's a dollar sign and then a lowercase "d,"
25 public shortly after its initial acquisition in 25 "YDXCP."
Page 50 Page 52
1 May 2009? 1 Do you see that?
2 A | need to take a look at that MARC record to be 2 A Is this ENGSTOL that you're looking at?
3 certain. 3 Q Yes.
4 Q Allright. Let's look at Appendix ENGSTO1, 4 A |ldon't see any dollar signs on ENGSTOL1.
5 which should be on page 31. 5 Am | looking at the wrong exhibit?
6 A Okay. 6 Q This is page 31 of the first declaration.
7 Q Okay. If we look at the 300 field, the 300 7 A Okay. Gotcha.
8 field indicates that this MARC record is for a print 8 That is ENGSTO02; right?
9 copy of Engst; correct? 9 Or am | wrong there?
10 A Similar to the Library of Congress record, it 10 No, that's ENGSTO1. Sorry. I'm just getting
11 doesn't explicitly say it's for a print copy, but it's 11 confused on the name.
12 safe to assume the way the subfields are filled out. 12 Yes, | do see the dollar signs there now.
13 Q Soinyour declaration, when you say that Engst 13 Q Allright. And it says -- the third one from
14 was made available to the public, that would mean that | 14 the leftis dollar sign, lowercase "d," "YDXCP."
15 the print copy was available from the lllinois State 15 Do you see that?
16 University Library; correct? 16 A Yes, |l do.
17 A Yes, as far as | can tell from this MARC 17 Q Allright. Do you have an understanding as to
18 record. 18 what dollar sign, lowercase "d," "YDXCP" denotes in this
19 Q So your understanding is that the print copy 19 record?
20 would be placed on a shelf somewhere at the library and | 20 A It denotes that some sort of institution's
21 apatron could access the book; right? 21 resources was used when creating this record, although |
22 A At some point in time after the creation of the 22 don't recognize this institutional code.
23 MARC record. I'm not claiming that it would be 23 Q Okay. What about the other instances to the
24 available day and date with what's referenced in the 24 right with the lowercase "d"? What do those signify?
25 MARC record. 25 A Those also signify that some sort of --
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Page 53 Page 55
1 (Technological interruption.) 1 Library Works, earlier, as a very specific way of
2 (Reporter clarification.) 2 accessing the record that wouldn't necessarily lead to
3 THE WITNESS: | don't recognize any of those 3 significant changes to it.
4 codes without being able to look them up. 4 Q Okay. Earlier you testified that you didn't
5 (Reporter clarification.) 5 speak to anybody at lllinois State University Library in
6 THE WITNESS: Okay. Gotcha. 6 preparing this declaration; correct?
7 That also signifies that some third-party 7 A | talked about whether or not the material was
8 resource was used when creating this record, but | don't 8 accessible, but | didn't talk to anyone beyond that.
9 recognize any of the institutional codes in those 9 Q Okay. So you have no personal knowledge as to
10 subfields without being able to look them up. 10 whether or not any modification would or would not have
11 BY MR. CHRISTOPHER: 11 been within the purview of lllinois State University's
12 Q Sois it your understanding that -- strike 12 permission; correct?
13 that. 13 A 1 do not believe that the university would give
14 Is it your understanding that the lowercase "d" 14 access to its proprietary records to any sort of
15 subfield here is not representing a modifying agency in | 15 institution without knowledge of doing so.
16 this MARC record? 16 Q But you have no personal knowledge as to
17 A | am saying | don't know what the institutional 17 whether that's true in this case; correct?
18 codes represent in this instance. So | couldn't say if 18 A | have no personal knowledge of ISUs in --
19 these are merely copy citations or there was some 19 cataloging policies. But my understanding is that,
20 evidence of an institution involved with the record 20 broadly, any sort of modifications made to these
21 itself. 21 proprietary records are done so with the express
22 Q Well, I guess I'll ask more directly: In this 22 cooperation and permission of the librarians working on
23 record, what does the "d" -- lowercase "d" subfield in |23 those records.
24 040 indicate? 24 Q So can we agree that it is possible that some
25 A It could indicate, as we previously discussed, 25 aspect of the ENGSTO01 MARC record was modified
Page 54 Page 56
1 either a denotation of a used copy cataloging or some 1 subsequent to its initial creation?
2 third-party institution accessing the material or 2 Can we agree on that?
3 accessing the record with the university's permission. 3 A It's possible.
4 Q Itcould also -- the lowercase "d" subfield 4 Q And there's no way to tell from the information
5 could also indicate a modifying agency; correct? 5 in ENGSTO1 what information may have been altered after
6 A That was what | was referring to in the last 6 this record was created; correct?
7 reference, a third-party group accessing the record 7 A Correct.
8 for -- with the approval of the university. 8 Q Okay.
9 Q And when you say "accessing the record," that 9 All right. Can you turn to Appendix POGUEO03.
10 means modifying the record; correct? 10 A | believe that's the second declaration; right?
11 A Not necessarily. But | think if it was cited 11 Q Correct. Second declaration. Itis on
12 in the 040 field, that's safe to assume that some 12 page 55.
13 element of the record was created with assistance from 13 A Okay. Thank you for the page number. |
14 that third-party resource. 14 appreciate that.
15 Q Butit's possible that the "d" subfield 15 Yup, I'm at page 55.
16 indicates that one of these agencies changed some aspect | 16 Q Allright. Appendix POGUEO3 is a MARC record
17 of the MARC record after it was initially created; 17 from Penn State University Library; correct?
18 correct? 18 A Correct.
19 A It's -- it's safe to assume that it's possible 19 Q And did you discuss this MARC record with
20 that one of those institutions could have possibly been 20 anyone at Penn State University Library when you
21 given institutional access to make notes or changes or 21 prepared your second declaration?
22 edits, but it would have not been done without the 22 A No. We didn't speak on any MARC record in
23 purview of the university or without the university's 23 particular.
24 permission. 24 Q Okay. Il go back to that.
25 | believe | used the example of the Backstage 25 Let's look at the 300 field.
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Page 57 Page 59
1 The 300 field indicates that this MARC record 1 A | have that up.
2 is for the digital version of Pogue; correct? 2 Q All right. POGUEO4, this is a MARC record from
3 A Correct. 3 Kent State University Library for Pogue; correct?
4 Q Okay. And nothing in POGUEO3 indicates that 4 A Correct.
5 the Penn State University Library holds a print copy of | 5 Q Allright. And if we look again at the 300
6 Pogue; correct? 6 field, the 300 field indicates this MARC record is for
7 A Just reviewing the record right quick, | don't 7 the digital version of Pogue; correct?
8 see any information about a physical copy attached to 8 A That's correct.
9 this record. 9 Q Nothing in the POGUEO4 MARC record indicates
10 Q Okay. So you have no personal knowledge as to | 10 whether Pent -- or excuse me, Kent State University
11 whether Penn State University Library now or ever 11 possessed a print copy of Pogue; correct?
12 possessed a print copy of Pogue; correct? 12 A You say nothing in a specific field?
13 A | do not know, no. The only reference | can 13 | didn't hear you too well. | apologize.
14 find to a print version is in the 7760 -- or 776 field. 14 Q Sure. Let me ask the question again.
15 But that doesn't indicate that that material was 15 Nothing in the POGUE0O4 MARC record indicates
16 included within Penn State's collection. 16 whether Kent State University Library now or ever
17 Q Allright. Let's go back up to the 005 field. 17 possessed a print copy of Pogue; correct?
18 The 005 field indicates that the POGUEO3 MARC | 18 A Let me take a look and ensure.
19 record was last replaced on June 22, 2022; correct? 19 | don't see anything in this record that
20 A It would have been June 2, 2022, | believe. 20 directly references a physical copy in the collection.
21 Q Excuse me. Yes. 21 There is a mention of a print version record in
22 It was -- it was -- strike that. 22 588. But there's nothing indicating that this material
23 The POGUEO3 MARC record was last updated on |23 or that this MARC record is describing a paper version.
24 June 2, 2022; correct? 24 Q Okay. You can probably guess where I'm going
25 A Yes. 25 next. Let's look at the 005 field.
Page 58 Page 60
1 Q And nothing in POGUEO3 indicates what aspect of | 1 A Sure.
2 the MARC record was updated on June 2, 2022; correct? | 2 Q The 005 field in POGUEO4 indicates that this
3 A Not to my understanding, no. 3 MARC record was last updated on July 11, 2022; correct?
4 Q And if we go to the 040 field, you'll see there 4 A Correct.
5 are anumber of instances in which there is alowercase | 5 Q And nothing in the POGUEO4 MARC record
6 "d" subfield. 6 indicates what aspect of the MARC record was updated on
7 Do you see those? 7 July 11, 2022; correct?
8 A ldo. 8 A Correct.
9 Q Okay. And those "d" subfields indicate that 9 Q Okay. Let's look now at the 040 field.
10 one or more institutions may have modified content of | 10 You would agree that there are a number of
11 this MARC record after it was initially created; 11 instances in which there is a lowercase "d" subfield and
12 correct? 12 then an institution code within the 040 field; correct?
13 A ltis possible that that is what the 040 field 13 A Correct.
14 is referencing. It's also possible that it's simply 14 Q Okay. And as we've discussed, it's possible
15 giving credit to cataloging, copied from another 15 that one or more of those institutions that are
16 resource; or, as you mentioned, it could be an outside 16 identified with the "d" subfield in 040 modified some
17 institution being given access to these materials by the 17 aspect of this MARC record after it was created;
18 library. 18 correct?
19 Q To the extent that the content of this MARC 19 A | would say similar to the other records, this
20 record was modified subsequent to its initial creation, 20 040 references could be citations of material copied or
21 there's nothing in POGUEO3 that would tell us what was | 21 derived from other records, or it could involve a
22 modified; correct? 22 third-party vendor being involved in the cataloging
23 A Correct. 23 process in some way with the permission of the
24 Q Take alook now at POGUEO4, which is on 24 university itself.
25 page 60. 25 Q But my question was, it's possible as well that
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Page 61 Page 63

1 one of those institutions modified some aspect of this 1 correct?

2 MARC record after it was created; correct? 2 A Yes. It doesn't state it explicitly, but |

3 A Thatis what | meant when | said that the 3 think it's a fair inference given the subfields.

4 external institutions would be assisting with the 4 Q The 005 field indicates that POGUEQS was last

5 cataloging process with the permission of the library. 5 updated on May 26, 2010; correct?

6 The modification that may or may not have taken place in 6 A Yes.

7 this instance would still be involved with the library 7 Q And there's nothing in POGUEOS that indicates
8 of the university itself. 8 what aspect of the record was updated on May 26, 2010;
9 Q Butyou have no personal knowledge as to 9 correct?
10 whether Kent State University Library was involved in 10 A Thereisn't, no. Although, | would point to
11 any potential modifications to this MARC record; 11 the 008 field and 005 field showing identical entries,

12 correct? 12 as a potential timeline.

13 A | have no direct knowledge of it. Butitis a 13 Q So this Library of Congress MARC record,

14 proprietary record describing dates and material. So | 14 POGUEOS5, was created in May of 2010; is that right?
15 don't know how any of these institutions would gain 15 A That's right.

16 access to those proprietary records without the 16 Q Okay. If you'd turn back to your first

17 university allowing it. 17 declaration.

18 Q To the extent that data in the original MARC 18 A Okay.

19 record was altered after it was created, there's nothing |19 Q Direct your attention to Appendix POGUEOL.

20 in this MARC record, POGUEO4, that indicates what data | 20 It's on page 16.

21 was altered; correct? 21 A Allright. | got that up.

22 A By "the original MARC record," you're referring 22 Q All right. POGUEO1 is a MARC record from the
23 to this Kent State record, I'm assuming? 23 Carnegie Library of Pittsburgh; correct?

24 Q Well, let's take a look at the 008 field. 24 A That's correct.

25 A Okay. 25 Q Okay. And the 300 field in POGUEOL1 indicates

Page 62 Page 64

1 Q The 008 field indicates that the MARC record 1 that this MARC record is for the print version of Pogue;
2 was initially created on October 2, 2009; right? 2 correct?

3 A Correct. 3 A Correct. Although, | will note, similarly to

4 Q And as we've been discussing, it's possible 4 the other ones, it doesn't explicitly state that, but

5 that subsequent to October 2, 2009, some aspect of the 5 it's safe to assume from the subfields.

6 MARC record was altered; correct? 6 Q The 005 field indicates that the POGUEO1 MARC
7 A Yes, | believe that's a fair assumption. 7 record was last updated on April 15, 2015; correct?

8 Q Okay. And nothing in POGUEO4 indicates whether | 8 A Correct.

9 or not -- strike that. 9 Q And, again, there's nothing in POGUEOL1 that

10 To the extent that some aspect of POGUEO4 was 10 would indicate what aspect of the record was updated in
11 modified subsequent to October 2, 2009, nothing in this |11 2015; correct?

12 record indicates what data was modified; correct? 12 A Not that | can see, no.

13 A Well, the 05 -- the 005 field would point out 13 Q Okay. Then in the 040 field, there are three

14 the date the modification was made. 14 instances of a"d" subfield.

15 Q But nothing in the MARC record would identify 15 Do you see those?

16 the substance of the modification; correct? 16 A 1do, yeah.

17 A Correct. 17 Q And as we've discussed today, it's possible

18 Q Okay. Moving along, let's look at Appendix 18 that one or more of those institutions denoted with the
19 POGUEOS5, which is on page 65. 19 "d" subfield modified an aspect of this MARC record
20 A Okay. I've got that up. 20 after it was created; correct?

21 Q Allright. This is a MARC record for Pogue 21 MR. GREEN: Objection.

22 from the Library of Congress; correct? 22 THE WITNESS: Yes. Il state --

23 A Yes. 23 (Reporter clarification.)

24 Q Okay. The 300 field in POGUEOS indicates that 24 MR. GREEN: Obijection to the -- object to the

25 the MARC record is for the print version of Pogue; 25 form to the extent it mischaracterizes the testimony.
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Page 65 Page 67
1 But you may answer. 1 page 4. You state:
2 THE WITNESS: Okay. Like in my previous 2 "Attached hereto as Appendix Pogue 02, is a
3 responses, those subfields represent either an 3 true and correct copy of selections from 'iPhoto '09:
4 institutional citation for an outside resource that's 4 The Missing Manual" as held by the Carnegie Library of
5 used to craft the MARC record or possibly an 5 Pittsburgh. | secured these scans myself from the
6 institution, a third-party institution, that may have 6 library's copy.”
7 been given access to the records with the explicit 7 Do you see that?
8 permission and cooperation of the library. 8 A |do.
9 BY MR. CHRISTOPHER: 9 Q How did you secure these scans in POGUEO2 from
10 Q Andyou don't have any personal knowledge as to | 10 the Carnegie Library?
11 whether these institutions had the explicit permission 11 A | secured the material from the shelf of the
12 and cooperation of the Carnegie Library in this case; 12 library; | brought it to their on-site scanner; |
13 correct? 13 scanned the pages in question using the appendix and
14 A I've spoken to Carnegie Library catalogers in 14 returned it to the library.
15 the past and asked them to what extent, for instance, 15 Q Okay. So you physically visited the Carnegie
16 Backstage Library Works is involved in their cataloging 16 Library to scan the Pogue; right?
17 process. But beyond given -- being given broad 17 A 1did, yes.
18 examples, | don't have any personal knowledge beyond 18 Q And you scanned certain selections from
19 that. 19 Carnegie's copy of Pogue; correct?
20 Q Okay. Did you speak to anybody from the 20 A Correct.
21 Carnegie Library in the course of preparing your first 21 Q How did you decide what portions of the
22 declaration? 22 textbook to scan?
23 A Declaration? Notin the course. Butin 23 A As aregular course of my job doing research
24 Dbetween the filing of the first declaration and second 24 and expert witness work, | secure scans for materials
25 declaration, | spoke to somebody. 25 like Pogue. My general approach is to grab the cover,
Page 66 Page 68
1 Q When you spoke to somebody from Carnegie 1 spine, back cover, publication data page, title page,
2 Library between your first and second declarations, was 2 table of contents, and then any material in the book
3 thatin connection with this matter? 3 itself that might denote ownership by the library in
4 A No. We discussed no MARC records in 4 question.
5 particular. | used the Carnegie Library of Pittsburgh 5 Q Okay. And then the last sentence of
6 as well as the Penn State University Library frequently 6 paragraph 9 of your first declaration, you wrote:
7 for my work, and so | wanted to talk broadly about their 7 "In comparing Exhibit 1005 to Appendix POGUEO2,
8 policies as opposed to any particular case. 8 itis my determination that Appendix 1005 is a true and
9 Q Soyou've never spoken to anybody at Carnegie 9 correct copy of 'iPhoto '09: The Missing Manual' by
10 Library about this MARC record in particular, POBUEO1; |10 David Pogue and J.D. Biersdorfer."
11 correct? 11 Do you see that?
12 A No. 12 A Ido.
13 Q And you haven't spoken to anybody from Carnegie | 13 Q So you compared Exhibit 1005 you looked at
14 Library for purposes of your opinions that you're 14 earlier to the excerpts in Appendix POGUEOQ2; is that
15 offering in this case; correct? 15 right?
16 A No. There are no opinions offered here that 16 A | compared the Exhibit 1005 to more than the
17 would have been sourced from a library or a library 17 experts compared -- or included in Appendix 02. But |
18 staff member. | spoke merely to better understand the 18 didn't include anything other than the selections made,
19 cataloging process in institutions | have not worked in. 19 as | don't generally secure passages from inside a book
20 Q You did that after your first declaration? 20 without the request of counsel.
21 A Yes. In between the first and the second. 21 BY MR. CHRISTOPHER:
22 Q Let's take alook at paragraph 9 of your first 22 Q When you say you compared more of exhibit --
23 declaration. 23 excuse me. Strike that.
24 A Okay. I'm there. 24 You didn't check Pogue out from the library and
25 Q So paragraph 9. This is at the bottom of 25 bring it home with you, did you?
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Page 69 Page 71

1 A No, | did not. 1 chapter headers, and et cetera.

2 Q So your review of Carnegie's print copy of 2 So in order to make a document that could be

3 Pogue occurred in the library; correct? 3 read from front to back, | made screen captures of each

4 A Correct. 4 of those individual pages and then combined them

5 Q Did you compare Exhibit 1005 to the print copy 5 together into one document.

6 while you were in the Carnegie Library? 6 Q So this is the -- this Appendix ENGSTO03 is from

7 A Idid. 7 adigital copy of Engst; right?

8 Q Did you check each page of Exhibit 1005 against 8 A Correct.

9 each page in Carnegie's Library copy? 9 Q What platform did you use to access the digital

10 A No. Asldiscussed earlier, | haven't examined 10 version of Engst?

11 the book from front to back. 11 A What do you mean by "platform"?

12 Q So you only compared excerpts from Carnegie's |12 Do you mind being more specific?

13 print copy to Exhibit 1005; is that right? 13 Q Sure.

14 A Correct. 14 You accessed Engst from a web page; correct?

15 Q Allright. Let's take alook at paragraph 11 15 A Yes. Technically speaking, | accessed it from

16 of your first declaration. 16 the library catalog, the Penn State Library catalog,

17 Here, you state that you reviewed a copy of -- 17 which clicked me through a portal that did the

18 excuse me. Here, you state you reviewed Exhibit 1006. | 18 authentication, and then | had access to the web page.

19 Do you see that? 19 Q What website was that?

20 A ldo. 20 A The Penn State University Library catalog.

21 Q When you prepared your first declaration, you 21 Q What website hosted the digital version of

22 never compared Exhibit 1006 to a physical print copy of | 22 Engst?

23 Engst; correct? 23 A Oh, gotcha.

24 A 1only compared the MARC record of the 24 It is a digital content delivery service for

25 lllinois State University to the version of Exhibit 1006 25 the O'Reilly publisher. | am not sure of the name of
Page 70 Page 72

1 provided to me from Counsel. 1 the delivery service itself.

2 Q Allright. Let's turn back to your second 2 Q Soto access the digital copy of Engst through

3 declaration. Direct your attention to paragraph 10. 3 O'Reilly, did you need to provide login credentials?

4 A Did you say "10"? 4 A Well, no. Because | accessed the material

5 Q Paragraph 10, yes. 5 on-site. So if | were to try to access the material

6 A Okay. Gotit. Thank you. 6 off-site, then | may need to use those login

7 Are you taking a look? 7 credentials.

8 Q Sure. 8 But as | was using a Penn State computer at the

9 So in paragraph 10, first sentence, you wrote: 9 time, it automatically sets the licensing up.

10 "Attached hereto as Appendix ENGSTO03, is atrue |10 Q Okay. So you physically went to a Penn State

11 and correct copy of selections from a digital version of |11 University Library and accessed Engst through a computer

12 'iPhoto '09: Learn iPhoto the Quick and Easy Way,' held | 12 in the library; is that right?

13 by Penn State University Library in addition to the 13 A That's correct.

14 corresponding hard copy. | secured this file myself 14 Q There are multiple Penn State University

15 from the library's collection." 15 Library locations; correct?

16 Do you see that? 16 A Correct.

17 A Yes. 17 Q Which location did you visit to access Engst?

18 Q Did you personally create Appendix ENGST03? 18 A Penn State University's Greater Allegheny

19 A Let me examine that. | believe those are the 19 campus.

20 screen captures. 20 Q And is that library open to the public?

21 Yes, | did create this. 21 A ltis, yes.

22 Q How did you create Appendix ENGST03? 22 Q Do you know whether the system that you used to

23 A The digital content delivery service used to 23 access Engst would have been available to patrons of the

24 access this material created a separate web page for 24 library in 2009?

25 each entry within the book, including table of contents, 25 A I don't have any personal knowledge about that.
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Page 73 Page 75
1 Q So Appendix ENGSTO03 contains excerpts from the | 1 Exhibit 1006; correct?
2 digital version of Engst; right? 2 A Correct.
3 A ENGSTO03, that's the one we're looking at 3 Q And you didn't compare every page of
4 currently? 4 Exhibit 1006 to the digital version of Engst; correct?
5 Q Yes. 5 A That's correct. No, | did not read them from
6 A Just want to make sure. 6 front to back.
7 Yes. It should contain the entirety of what 7 Q Okay. Let's talk about a couple of background
8 O'Reilly presented on these pages. Although | can't say 8 issues.
9 if there -- if there's anything in particular that would 9 Can we turn to your appendix -- or your CV,
10 have been not included. 10 which is page 8 of your first declaration.
11 Q How did you decide what aspects of the Engst 11 A Sure. I'mlooking at it now.
12 digital copy to excerpt for ENGST03? 12 Q Okay. On page 9, you list your education.
13 (Reporter clarification.) 13 Do you see that?
14 THE WITNESS: | didn't choose to excerpt 14 A Ido.
15 anything. | merely clicked through the document one 15 Q Allright. So you obtained your Bachelor's in
16 page at a time and printed what was shown on those 16 English Language and Literature in 2008 and then your
17 pages. 17 Master's in Library and Information Science in 2009.
18 BY MR. CHRISTOPHER: 18 Is that correct?
19 Q So everything that was available from O'Reilly 19 A That's correct.
20 is contained in Appendix ENGST03? 20 Q Okay. And then in your work experience, you
21 A Oh, you know what? That's not accurate with 21 worked at the Hart Area Public Library in Michigan from
22 this document. 22 June 2004 to September 2005, and then September 2006 to
23 It looks like the excerpts go only to 23 October of '13; is that right?
24 Chapter 1. 24 A That's correct.
25 Q Oh. 25 Q So did you work at the Hart Area Public Library
Page 74 Page 76
1 A Sorry. I'm confused with an earlier version of 1 while you were in your bachelor's and master's studies?
2 the document. 2 A 1did, yes.
3 Q So you only excerpted in Appendix ENGSTO03, the | 3 Q And then continuing on in your work history,
4 first chapter of Engst; is that right? 4 from November 2010 to January 2013, you were the
5 A That's correct. 5 librarian and branch manager at the Anchorage Public
6 Q Okay. And then in your second declaration, 6 Library; is that right?
7 paragraph 10, the last sentence -- this is at the top of 7 A That's correct.
8 page 6 -- you wrote: 8 Q Didyou do any cataloging in that role at the
9 "In comparing Exhibit 1006 to Appendix ENGSTO03, | 9 Anchorage Public Library?
10 itis my determination that Engst" -- excuse me. Strike |10 A Ididn't do any direct cataloging myself. But
11 that. Let's restart that. 11 | frequently accessed catalog records for the purposes
12 "In comparing Exhibit 1006 to Appendix ENGSTO03, | 12 of projects that involved the collection.
13 itis my determination that Exhibit 1006 is a true and 13 Q Okay. And I noticed you have some overlap --
14 correct copy of 'iPhoto '09: Learn iPhoto the Quick and | 14 well, sorry. Hold on. Let's do this first.
15 Easy Way' by Adam C Engst." 15 From February 2013 to March 2015, you were the
16 Do you see that? 16 library director at Dowagiac District Library in
17 A Can you highlight the page and paragraph number 17 Michigan; is that right?
18 again. 18 A That's correct.
19 Q This is paragraph 10 of your second 19 Q Okay. And I noticed there's some overlap
20 declaration, and it is at the top of page 6. 20 between your time at Dowagiac and Hart Area libraries.
21 A Gotcha. 21 Did you work for those libraries at the same
22 Yes, | do see that. 22 time?
23 Thank you. 23 A | was kept on at the Hart Area Public Library
24 Q So you compared ENGSTO3, which is the first 24  after leaving Michigan, as a book reviewer. And so |
25 chapter of the digital version of Engst, to 25 wrote some PR materials for the library, and they kept
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Page 77 Page 79

1 me on staff for that reason, maybe one hour a month, 1 that counsel will ask you to research whether a

2 tops. 2 particular document was authentic and/or publicly

3 Q And then it says in your CV you've been a 3 accessible?

4 researcher/expert witness from October 2017 to the 4 A Generally speaking, yes.

5 present; is that right? 5 Q Okay. So you perform that research, and then

6 A That's correct. 6 you author a declaration or a report; is that right?

7 Q What did you do between leaving 7 A That's correct.

8 Dowagiac Library in March of 2015 and October 2017? | 8 Q Inyour prior assignments making a public

9 A |left the library profession due to a physical 9 accessibility determination, have you ever found that a
10 illness, and | spent that time seeking treatment. 10 document you were asked to research was not publicly
11 Q And are you currently self-employed? 11 accessible?
12 A Yes. 12 A Yes.
13 Q Okay. On the 6th page of your CV, which should | 13 Q Likewise, in your prior assignments, making an

14 be page 14 -- 14 authentication determination, have you ever found that a
15 A Okay. 15 document you were asked to research was not authentic?
16 Q --there's a bullet point. 16 A | have found in the past that | could not find

17 It says: 17 sufficient enough material to authenticate those

18 "Samsung (v. Bell Northern Research).” 18 materials, yes.

19 Do you see that? 19 Q Okay.

20 A |do, yes. 20 Let's go back to your second declaration.

21 Q Were you retained on behalf of Samsung in that |21 A Okay.

22 matter? 22 Q Allright. Paragraph 31.

23 A | believe so. Either that or returned by -- or 23 A I've gotit up.

24 retained by Fish & Richardson on behalf of Samsung. | 24 Q Allright. Paragraph 31, you wrote:

25 don't recall. 25 "Of note, there may be instances when the MARC-

Page 78 Page 80

1 Q Did you author an expert report in that matter? | 1 indicated acquisition date predates the official

2 A ldon't recall. 2 publication date of a book by many weeks in some

3 Q Do you recall if you were deposed in that 3 instances."

4 matter? 4 Do you see that?

5 A I'll have to check the list of depositions | 5 A ldo.

6 have up here. | don't see it listed, so | don't believe 6 Q So you're saying here in paragraph 31, that

7 |was. 7 it's possible for alibrary to obtain a copy of a book

8 Q Do you recall what the subject matter of your 8 before it is officially published; is that right?

9 report might have been in that case? 9 A Yes. In my experience, it's quite common.

10 A Idon't know. | don't know that | even filed a 10 Q Okay. You don't have any personal knowledge as
11 report. Sometimes my work just involves background 11 to whether any of the libraries discussed in your

12 research, and sometimes it involves formal 12 declarations obtained a copy of Pogue prior to its

13 documentation. 13 official publication date; correct?

14 Q Allright. On page 1 of your CV, which is 14 A No, | have -- pardon.

15 page9 -- 15 | have no direct knowledge of that.

16 A Yes. 16 Q Likewise, you don't have any personal knowledge
17 Q --you've got a bullet point under the 17 as to whether any of the libraries discussed in your

18 researcher/expert witness entry. It says: 18 declarations obtained a copy of Engst prior to its

19 "Material authentication and public 19 official publication date; correct?

20 accessibility determination. 20 A Correct. | have no personal information on

21 "Declarations of authenticity and/or public 21 that.

22 accessibility provided upon research completion." |22 Q Okay.

23 Do you see that? 23 MR. CHRISTOPHER: Why don't we go off the

24 A ldo. 24 record for a short break. I'm almost done.

25 Q Sois thetypical process in your assignments | 25 THE WITNESS: Sounds good.
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Page 81 Page 83

1 (Recess.) 1 Q Okay. And then if we scroll down to page 2,

2 BY MR. CHRISTOPHER: 2 towards the bottom, you see where it says "$d -

3 Q Welcome back, Ms. Munford. 3 Modifying agency"?

4 Did you discuss your testimony with anyone 4 A Yes.

5 during our break? 5 Q And the Library of Congress says:

6 A 1did not, no. 6 "MARC code or the name of the organization

7 Q Earlier today, you testified that the 7 responsible for modifying a MARC record. A modification
8 Library of Congress publishes MARC record standards. | 8 is defined as any correction to a record, including

9 Do you recall that? 9 cataloging, content designation, or keying changes but
10 A |do, yes. 10 excluding the addition of holding symbols."”
11 Q Okay. Is it your experience that the 11 Do you see that?

12 Library of Congress's MARC record standards are 12 A ldo.

13 accurate? 13 Q And the next sentence says:

14 A I'm not sure what that means in the context of 14 "The MARC code or name of each organization

15 the standards. They're generally followed by most, if 15 that modifies arecord is contained in a separate

16 not all, catalogers; and the syntax created by those 16 subfield, $d."

17 formats is necessary in many cases for library catalogs 17 Do you see that?

18 to function properly. 18 A Ido.

19 Q So would it be fair to say that most libraries 19 Q According to the Library of Congress's

20 follow standards published by the Library of Congress? | 20 published standards, the "d" subfield within the 040

21 A Most, yes. 21 field indicates a modifying agency that modified the

22 MR. CHRISTOPHER: I'm introducing a new 22 marker; correct?

23 exhibit. This will be Exhibit 2024. 23 A It states that it's a modifying agency. But

24 Let me know when you have that. 24 that modification is any change or correction to a

25 (Exhibit 2024 was marked.) 25 record as included in this definition.

Page 82 Page 84

1 THE WITNESS: All right. I'm opening that up. 1 Q So to the extent a MARC record uses the

2 BY MR. CHRISTOPHER: 2 lowercase "d" subfield, that indicates that an agency
3 Q Allright. Do you recognize Exhibit 2024 as 3 made a correction to the MARC record; correct?

4 being a printout from the Library of Congress's website? | 4 A It denotes that somebody made a change to the

5 A Let me double-check and make sure. But, yes, 5 MARC record, and it's denoting credit to the agency in

6 this does look like that. That's accurate. 6 question.

7 Q Okay. And Exhibit 2024 is describing the 040 7 Q Okay. And this definition for the "d" subfield
8 field we've discussed today; correct? 8 within the 040 field from the Library of Congress would
9 A Correct. 9 apply to the MARC records that are discussed in your
10 Q Okay. And | want to look at the subfield codes 10 declarations; correct?

11 about halfway down on page 1. 11 A Yes.

12 A Sure. 12 Q Okay. Earlier --

13 Q Do you see where it says "$a - Original 13 A I'd like to -- can | note one thing?

14 cataloging agency"? 14 Is that okay?

15 A ldo. 15 Q Okay.

16 Q And then underneath that, it says: 16 A Just the end of this modifying agency paragraph
17 "MARC code for the name of the organization 17 states that if the same agency transcribing the record
18 that created the original record.” 18 also modifies the cataloging record, that agency's name
19 Do you see that? 19 or MARC code is recorded as well.

20 A Yes. It's down there. Yes, | do. 20 So | just wanted to bring that up when you were
21 Q So according to the Library of Congress, the 21 defining earlier the modifying agency, that there's

22 "a" subfield denotes the name of the organization that |22 different subcases here. That's all.

23 created the original MARC record; correct? 23 Q If there are multiple instances of the "d"

24 A It denotes that there was some cataloging 24 subfield in arecord, that would mean that multiple
25 produced by that record, yes. 25 institutions have modified a record; correct?
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Page 85 Page 87
1 A Either that or the cataloger who was doing the 1 modifications are done with the assistance of the
2 transcribing from a record is denoting that in the 040 2 original cataloger or cataloging institution is not
3 field. 3 clear.
4 Q@ What do you mean by "transcribing the record"? | 4 Q Sotheusual case is that if an institution is
5 A Well, in this instance, the MARC record uses 5 identified in the "d" subfield, that institution
6 the phrase "transcribing" to mean creating original 6 modified an aspect of the MARC record; correct?
7 cataloging based on other data. So there is 7 A No, that's not my experience.
8 ftranscription, which is examining another source and 8 My experience is that the person creating the
9 using some select material from it, and then there was 9 record would -- if they transcribed or used information
10 also the agency modifying the record, which would be a 10 from an external agency, would note that in the 040
11 separate process. 11 field.
12 Q Okay. If you scroll up to the middle of 12 There are some 040 field references that may
13 page 2, you see "$c - Transcribing agency." 13 involve vendors and directly modifying the records, as
14 A Uh-huh. 14 we've discussed before. But | have every reason to
15 Q The"c" subfield indicates the indication -- 15 believe that that is with the assistance of the library
16 the organization that transcribed the record; right? 16 cataloging staff.
17 A In some cases, yes. But this is not a required 17 Q Well, the "a" subfield identifies the original
18 field. So sometimes that information is also included 18 cataloging agency; right?
19 in"d" 19 A Yes, | believe that's what it says.
20 Q But to the extent that an agency is identified 20 Q The "c" subfield identifies the transcribing
21 with "d" subfield -- strike that. 21 agency; right?
22 The last sentence under "d - Modifying agency" |22 A Correct.
23 on page 2 says: 23 Q Okay. So the "d" subfield identifies an agency
24 "If the same agency transcribing the record 24 that modified the record and not merely the institution
25 also modifies the cataloging record in the process of |25 that transcribed the record; correct?
Page 86 Page 88
1 transcribing it, the agency's name or MARC code is also 1 A | think that there are separate fields for
2 recorded in subfield 'd."™ 2 transcription and modification. But the definition
3 Do you see that? 3 being used for modification here is a very specific
4 A ldo. 4 definition that involves catalogers working with these
5 Q So even if an institution was identified with 5 institutions and modifying the records in question.
6 the subfield "d" -- strike that. 6 | have never experienced a third-party
7 If an agency transcribing the record is 7 institution accessing a library record without explicit
8 identified with subfield "d," according to this 8 permission of the catalogers in question.
9 definition, they would have also modified it -- the 9 Q |justwant to be clear here: Is your
10 cataloging record in the process of transcribing it; 10 testimony that an institution identified with the "d"
11 correct? 11 subfield may not have made any modification to the MARC
12 A That's not necessarily true. 12 record?
13 What's -- what this process is describing is 13 A | will again say that that does depend on the
14 transcription, which is the art of interpreting a record 14 definition of "modification.” If a cataloger in
15 and modification, which is taking those interpretations 15 question uses, let's say, a Backstage Library Works
16 and inserting them into the record. 16 authentication service, then that authentication service
17 As you can see as some of the examples, 17 would provide certain bits of information and data that
18 transcription is done bye many different sources, and 18 would be reflected in the record.
19 they're not always the same as those who modify the 19 That process would be instituted by a
20 record. 20 cataloging department and overseen by professional
21 Q Soisityourtestimony that the "d" subfield 21 catalogers.
22 would identify an agency that has made no modifications | 22 Q Let's use the definition of "modification"
23 to the MARC record? 23 here.
24 A | think that would be unusual if the agency is 24 You see where it says "A modification is
25 referenced in the 040 field. But whether or not those 25 defined as any correction to arecord, including
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Page 89 Page 91

1 cataloging, content designation, or keying changes, but | 1 Mischaracterizes testimony.

2 excluding the additional of holdings symbols"? 2 THE WITNESS: | spoke to staff at Penn State

3 A Okay. 3 University to get a better understanding of their

4 So what was the question? 4 cataloging process. None of the answers or questions

5 Q The only way that an institution would be 5 that were covered in those conversations was mentioned

6 identified with the "d" subfield is if they made a 6 in the declaration whatsoever and has no bearing on my

7 correction to arecord, including cataloging content 7 opinion as to these works' availability beyond a broad

8 designation, or keying changes, but excluding the 8 understanding of how the 040 field is used by multiple

9 addition of holdings symbols; correct? 9 different institutions.
10 A That's the definition given on this document. 10 BY MR. CHRISTOPHER:
11 It doesn't always match my experience. 11 Q Isityour understanding that the Penn State

12 Q Okay. Earlier, we discussed certain MARC 12 University Library uses the "d" subfield within 040

13 records from the Penn State University Library. 13 field differently than as described in the Library of

14 Do you recall that? 14 Congress standard we just discussed, Exhibit 2024?
15 A ldo, yes. 15 A I don't have direct knowledge of the

16 Q And you testified that you spoke to an 16 institution's relationship to the standards, but the way

17 individual at the Penn State University Library when you | 17 they create their record seems to follow those

18 prepared your second declaration. 18 standards.

19 Do you recall that? 19 Q So if Penn State University Library follows the
20 A Yes. 20 Library of Congress standard, the "d" subfield indicates
21 Q You testified that you spoke to this individual 21 that an agency modified an aspect of the MARC record
22 about the 040 field in the Penn State Library MARC 22 after its creation; correct?

23 records; correct? 23 A If they follow the standards, then they are

24 A 1did not reference any MARC records in 24 denoting in the "d" field either, as | mentioned before,

25 specific. | was asking for their use of the 040 field 25 copy cataloging material that was included in the

Page 90 Page 92

1 as a cataloging institution. 1 record, which would cause a modification of that record

2 Q Okay. And you relied on the information 2 by cataloging staff. It could also involve a

3 provided to you by this individual in coming to an 3 third-party vendor who was given access to catalog

4 understanding as to the meaning of the 040 field in 4 records with the explicit permission of the university

5 Penn State university Library MARC records; correct? | 5 or library.

6 MR. GREEN: Object to the form. Misstates the 6 That's my understanding of how the "d" subfield

7 testimony. 7 works.

8 You may answer. 8 Q And is that understanding based on your

9 THE WITNESS: My understanding of the -- oh, 9 conversations with this individual at the Penn State
10 sorry. 10 University Library?

11 My understanding of the 040 field is based on 11 A Not at all. I've made determinations and spoke
12 me authoring records and having a formal education on 12 on declarations on the 040 field in the past, prior to

13 how to use these fields. 13 these conversations, as well. And | was responsible for
14 Speaking with Penn State University cataloging 14 those 040 fields being accurate when | created my own
15 staff, of course, gave me some indication as to how 15 records.

16 Penn State handles their cataloging, but no really 16 Q Why did you speak to someone at Penn State
17 direct knowledge of their cataloging processes beyond a 17 University about the 040 field?

18 handful of vague concepts discussed. 18 A | spoke to several different cataloging staff

19 BY MR. CHRISTOPHER: 19 members, including members of Penn State, to better
20 Q Soyourelied on Penn State's indication as to 20 understand how processes have changed since | left the
21 how they handle the 040 field in coming to an 21 profession and if there are any significant differences
22 understanding as to the meaning of the 040 field in the | 22 in these processes between academic institutions such as
23 MARC records discussed in your declaration from 23 university libraries and the public institutions that

24 Penn State; correct? 24 |'ve worked for.

25 MR. GREEN: Object to the form. 25 Q When you refer to several different cataloging
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Page 93 Page 95
1 staff members, in the course of preparing either of your | 1 declining to identify the individual that you spoke to
2 declarations, did you discuss -- did you have any 2 at the Penn State University Library --
3 discussions with catalogers at a library other than 3 A Yes.
4 Penn State Library? 4 Q --correct?
5 A Could you clarify that one. I'm not sure 5 MR. CHRISTOPHER: Thank you, Ms. Munford.
6 exactly what you're asking. 6 I have no further questions.
7 Q lguess |wantto understand who you spoke to 7 MR. GREEN: | have just a quick question or so
8 in preparing your declarations. 8 on redirect, if | may. It'll only take a few minutes.
9 Did you speak to any other catalogers besides 9 So | don't need to go off the record, if that's okay
10 the one at Penn State University Library in preparing 10 with everyone.
11 your second declaration? 11 MR. CHRISTOPHER: It's okay with me.
12 A In preparing this declaration, the only 12 MR. GREEN: All right. Thank you.
13 conversation that occurred was a conversation between 13 --000--
14 myself and a Penn State cataloging staff member that 14 EXAMINATION
15 happened to fall within the window of when this 15 BY MR. GREEN:
16 declaration was written. There was no reference to that 16 Q Allright. Ms. Munford, is it the case that
17 conversation in the declaration. 17 theinformation that you considered and relied upon and
18 And | am not going to include any material that 18 considered necessary in forming your opinions referenced
19 was provided to me from them, as at this point in time 19 in your first and second declarations is all included in
20 it would just be hearsay. 20 those declarations?
21 Q Butthat conversation was necessary foryouto |21 A Yes.
22 understand how Penn State University Library utilizes |22 MR. GREEN: All right. Thank you.
23 the 040 field; correct? 23 THE COURT REPORTER: Okay. Anything else?
24 MR. GREEN: Objection. 24 MR. GREEN: Not from me.
25 THE WITNESS: | can't say that | do 25 MR. CHRISTOPHER: Nothing further.
Page 94 Page 96
1 understand -- oh, sorry. Go ahead. 1 THE COURT REPORTER: Mr. Green, do you need a
2 MR. GREEN: The objection was asked and 2 copy of the transcript?
3 answered. Object to form. Asked and answered. Excuse 3 MR. GREEN: Yes. | don't know that we need it
4 me. 4 on any expedited basis or anything, but let me
5 THE WITNESS: Gotcha. 5 double-check and get back to you.
6 So I did not -- | don't claim to have an 6 I would like a rough, if | may.
7 exhaustive understanding of how the cataloging 7 THE COURT REPORTER: Sure.
8 department at Penn State University works. But | have 8 And, Mr. Christopher, | believe your side needs
9 had broad conversations with catalogers at that library 9 arough as well; correct?
10 generally about broad cataloging topics such as 040 10 MR. CHRISTOPHER: Correct. | think you have
11 fields, copy cataloging, accuracy of name transactions, 11 our order on the transcript.
12 third-party vendors, stuff like that, which was very 12 THE COURT REPORTER: Yes.
13 broad specifically and did not mention any case in 13 MR. CHRISTOPHER: But a rough would be great.
14 particular. 14 THE COURT REPORTER: Okay. Off the record?
15 BY MR. CHRISTOPHER: 15 MR. GREEN: Yes.
16 Q So absent those conversations you had with the | 16 (Time noted: 9:46 a.m. PT)
17 cataloger at Penn State University Library, you have no | 17
18 knowledge whatsoever as to how Penn State University | 18
19 Library utilizes the 040 field in its MARC records; 19
20 correct? 20
21 A Correct. 21
22 The only personal knowledge | have is derived 22
23 from viewing these MARC records and interpreting them as | 23
24 such. 24
25 Q Justto beclear for the record: You're 25
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1 CERTI FI CATE OF CERTI FI ED SHORTHAND REPORTER 1  DEPCSI TI ON ERRATA SHEET
2 --000- - 2 Case Nane: Samsung El ectronics Co. vs. MenoryWb, LLC
3 Nanme of Wtness: June Ann Munford
4 The undersigned Certified Shorthand Reporter 3 Date of Deposition: 07/12/2023
5 and Deposition Notary Public of the States of Job No.: 10123112
6 California, Washington, and Nevada does hereby certify: 4 Reason Codes: 1. To clarify the record.
7 That the foregoing deposition was taken before 2. To conformto the facts.
8 me remptely at the time therein set forth, at which time | ° 3. To correct transcription errors.
9 the witness was duly sworn by ne; 6 Page _____Line __ Reason
10 That the testinmony of the witness and all 7 From to
11 obj ections made at the time of the deposition were 8 Page ____ Line _____ Reason
12 recorded stenographically by me and were thereafter o From to
13 transcribed, said transcript being a true and correct 10 Page _____ Line ______ Reason
14 copy of the proceedings thereof. 1 From - to
15 I further certify that | amneither counsel for 12 :‘2;— Hine Reasonto
16 nor related to any party to said action, nor in any way 14 Page ____ Line Reason
17 interested in the outcone thereof. 15 From to
18 16 Page _____ Line Reason
19 I'n witness whereof, | have subscribed ny nane, 17 From to
20 this date: July 14, 2023 18 Page _____ Line Reason
21 19 From to
22 ( (AM?VB - 20 Page _____ Line Reason
23 / 21 From to
CHERYL M HAAB, RDR CRR CCRR 22 Page ____ Line Reason
24 CA CSR No. 13600 23 From to
WA CCR No. 3499 24 Page _____ Line Reason
25 NV CCR No. 1003 25 From to
Page 98 Page 100
1 DECLARATI ON UNDER PENALTY OF PERJURY 1 DEPCSI TI ON ERRATA SHEET
2 Case Nane: Sansung Electronics Co. vs. MenoryWb, LLC 2 Page _____ Line Reason
3 Date of Deposition: 07/12/2023 3 From to
4  Job No.: 10123112 4 Page ____Line _____ Reason
5 From to
> 6 Page _____ Line Reason
6 I, JUNE ANN MUNFORD, hereby certify 7 From to
7 under penalty of perjury under the laws of the State of 8 Page ___ Line Reason
8 that the foregoing is true and correct. 9  From to
9 Executed this day of 10 Page __ Line Reason
10 , 2023, at 11 From to
11 12 Page _____ Line Reason
12 13 From to
13 14 Page _____ Line Reason
15  From to
14 JURE AN MURNFCRD 16 Page ____ Line Reason
15 17 From to
16  NOTARI ZATI ON (1f Required) 18 Page ____ Line Reason
17 State of 19 From to
18 County of 20 Page ____ Line Reason
19  Subscribed and sworn to (or affirmed) before me on 21 From to
20 this ____ day of , 20, 22 Subj ect to the above changes, | certify that the
21 by ‘ proved to me on the transcript is true and correct
. . . 23 No changes have been nade. | certify that the
22 basis of satisfactory evidence to be the person transcript is true and correct.
23  who appeared before ne. 24
24  Signature: (Seal)
25 25 JUNE ANN MUNFCORD
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