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INTRODUCTION
Pursuant to 37 C.F.R. § 42.14 and the Trial Practice Guide, Petitioner
Merck Sharp & Dohme LLC (“Merck™ or “Petitioner”) respectfully submits this
Motion to Seal its Response to Patent Owner’s Discretionary Denial Brief and
certain exhibits to the same (Ex-1063 and Ex-1065), all of which are being filed
concurrently with this Motion. Petitioner also respectfully requests entry of the
Default Protective Order, attached to this Motion as Appendix A. Pogona, LLC
(“Pogona” or “Patent Owner”) has indicated it agrees to entry of the Default
Protective Order.
GOVERNING RULES AND PTAB GUIDANCE
The Trial Practice Guide provides that “the rules aim to strike a balance
between the public’s interest in maintaining a complete and understandable file
history and the parties’ interest in protecting truly sensitive information.” 77 Fed.
Reg. 48756,48760 (Aug. 14,2012) (“TPG”). The Default Protective Order provides
that “[a] party may file documents or information with the Board along with a
Motion to Seal. The Motion to Seal should provide a non-confidential description of
the nature of the confidential information that is under seal, and set forth the reasons

why the information is confidential.” Default Protective Order 9 5(A)(1).
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III. IDENTIFICATION OF CONFIDENTIAL INFORMATION

Each of the documents and/or exhibits summarized in Table 1 below (the
“Proposed Sealed Exhibits/Documents”) contains information designated by
Petitioner as “PROTECTIVE ORDER MATERIAL,” i.e., Merck’s sensitive and
confidential business information. See Default Protective Order § 1. Pursuant to the
Default Protective Order, Merck submits herewith confidential and non-confidential
(redacted) versions of documents where confidentiality is alleged as to some but not
all of the information contained therein. See id. at § 5(A)(i1).

TABLE 1 — Proposed Sealed Exhibits/Documents

_ Good Cause for Filing
Exhibit(s)/Document(s) Summary of Contents Under Seal
Petitioner’s Response Petitioner’s Response to References and

Patent Owner’s discusses confidential

Discretionary Denial Brief | exhibits listed below,
including confidential
financial information of

Petitioner
Ex-1063 Declaration of Heather Contains Confidential
Platt, M.D. in Support of | Business Information of
Petitioner’s Response to Petitioner including
Patent Owner’s confidential financial

Discretionary Denial Brief | information and
citations to Ex-1065
below
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Ex-1065 April 21, 2015 Merck Contains Confidential
Internal PowerPoint Business Information of
Presentation (Excerpt) Petitioner including

internal company
strategy regarding its
vaccine programs

A. Petitioner’s Response to Patent Owner’s Discretionary Denial Brief

Portions of Petitioner’s Response contain discussions of Petitioner’s
information and documents that Petitioner has marked as “PROTECTIVE
ORDER MATERIAL.” The discussions of Petitioner’s information and
documents include references to Petitioner’s confidential business information.
The information sought to be sealed has not been published or otherwise made
public.

Petitioner has, to the best of its ability, limited the use of confidential
information in its Response. To protect any confidential information, a redacted
version of Petitioner’s Response to Patent Owner’s Discretionary Denial Brief
will be filed as soon as possible after this Motion.

B. Petitioner’s Documents That it Designated as Confidential

Petitioner has designated Ex-1063 and Ex-1065 as confidential. The
confidential information relates to Petitioner’s confidential business information.
Petitioner represents that the information and documents have not been published

or otherwise made public.
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IV. GOOD CAUSE EXISTS FOR SEALING CERTAIN CONFIDENTIAL
INFORMATION

Public disclosure of the information contained in Petitioner’s Response
and exhibits designated as “PROTECTIVE ORDER MATERIAL” would
significantly harm Petitioner.

The public interest will not be harmed by granting this Motion to Seal. To
the contrary, given the confidentiality of the underlying information, granting
this Motion to Seal would achieve “a balance between the public’s interest in
maintaining a complete and understandable file history and the parties’ interest
in protecting truly sensitive information.” TPG at 48760. Therefore, good cause
exists for granting this Motion to Seal.

V. CONCLUSION
For the foregoing reasons, Petitioner respectfully requests that the Board

enter the Default Protective Order and seal the designated materials.

Dated: April 29, 2026 Respectfully submitted,

/s/ Ben Haber
Ben Haber (Reg. No. 67,129)
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APPENDIX B: Protective Order Guidelines (based on the trial rules).

(a) Purpose. This document provides guidance on the procedures for filing of motions to
seal and the entry of protective orders in proceedings before the Board. A protective
order is not entered by default but must be proposed by one or more parties and must be
approved and entered by the Board. The protective order governs the protection of
confidential information contained in documents, discovery, or testimony adduced,
exchanged, or filed with the Board. The parties are encouraged to agree on the entry of a
stipulated protective order. Absent such agreement, the default protective order may be

entered by the Board.

(b) Timing; lifting or modification of the Protective Order. The terms of a protective

order take effect upon the filing of a Motion to Seal by a party, and remain in place until

lifted or modified by the Board.

(c) Protective Order to Govern Treatment of Confidential Information. The terms of a

protective order govern the treatment of the confidential portions of documents,
testimony, and other information designated as confidential, as well as the filing of
confidential documents or discussion of confidential information in any papers filed with
the Board. The Board shall have the authority to enforce the terms of the Protective

Order, to provide remedies for its breach, and to impose sanctions on a party and a
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party’s representatives for any violations of its terms.

(d) Contents. The Protective Order shall include the following terms:

(1) Designation of Confidential Information. The producing party shall have the

obligation to clearly mark as “PROTECTIVE ORDER MATERIAL” any documents or

information considered to be confidential under the Protective Order.

(2) Persons Entitled to Access to Confidential Information. A party receiving

confidential information shall strictly restrict access to that information to the following

individuals who first have signed and filed an Acknowledgement as provided herein:
(A) Parties. Persons who are owners of a patent involved in the proceeding and
other persons who are named parties to the proceeding.

(B) Party Representatives. Representatives of record for a party in the

proceeding.

(C) Experts. Retained experts of a party in the proceeding who further certify in
the Acknowledgement that they are not a competitor to any party, or a consultant
for, or employed by, such a competitor with respect to the subject matter of the
proceeding.

(D) In-house counsel. In-house counsel of a party.

(E) Support Personnel. Administrative assistants, clerical staff, court reporters,
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and other support personnel of the foregoing persons who are reasonably
necessary to assist those persons in the proceeding. Such support personnel shall
not be required to sign an Acknowledgement, but shall be informed of the terms
and requirements of the Protective Order by the person they are supporting who
receives confidential information.

(F) The Office. Employees and representatives of the U.S. Patent and Trademark
Office who have a need for access to the confidential information shall have such
access without the requirement to sign an Acknowledgement. Such employees
and representatives shall include the Director, members of the Board and staff,
other Office support personnel, court reporters, and other persons acting on behalf

of the Office.

(3) Employees (e.qg., corporate officers), consultants, or other persons performing
work for a party, other than those persons identified in (d)(2)(A)—(E), shall be extended
access to confidential information only upon agreement of the parties or by order of the
Board upon a motion brought by the party seeking to disclose confidential information to
that person and after signing the Acknowledgment. The party opposing disclosure to that
person shall have the burden of proving that such person should be restricted from access

to confidential information.
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(4) Protection of Confidential Information. Persons receiving confidential

information shall take reasonable care to maintain the confidentiality of that information,
including:
(A) Maintaining such information in a secure location to which persons not
authorized to receive the information shall not have access;
(B) Otherwise using reasonable efforts to maintain the confidentiality of the
information, which efforts shall be no less rigorous than those the recipient uses to
maintain the confidentiality of information not received from the disclosing party;
(C) Ensuring that support personnel of the recipient who have access to the
confidential information understand and abide by the obligation to maintain the
confidentiality of information received that is designated as confidential; and
(D) Limiting the copying of confidential information to a reasonable number of
copies needed to conduct the proceeding and maintaining a record of the locations

of such copies, which similarly must be kept secure.

(5) Treatment of Confidential Information. Persons receiving confidential

information shall use the following procedures to maintain confidentiality of documents
and other information—

(A) Documents and Information Filed With the Board.

(i) A party may file documents or information with the Board along with a Motion

to Seal. The Motion to Seal should provide a non-confidential description of the
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nature of the confidential information that is under seal, and set forth the reasons
why the information is confidential, or if the information has been designated as
confidential by the opposing party, that party shall set forth the reasons why the
information redacted is confidential and should not be made available to the
public. A party may challenge the confidentiality of the information by opposing
the Motion to Seal. The documents or information shall remain under seal unless
the Board determines that some or all of it does not qualify for confidential
treatment.

(if) Where confidentiality is alleged as to some but not all of the information
submitted to the Board, the submitting party shall file confidential and
non-confidential versions of its submission, together with a Motion to Seal the
confidential version setting forth the reasons why the information redacted from
the non-confidential version is confidential, or if the information has been
designated as confidential by the opposing party, that party shall set forth the
reasons why the information redacted is confidential and should not be made
publicly available. A party may challenge the confidentiality of the information
by opposing the Motion to Seal. The non-confidential version of the submission
shall clearly indicate the locations of information that has been redacted. The
confidential version of the submission shall be filed under seal. The redacted
information shall remain under seal, unless the Board determines that some or all

of the redacted information does not qualify for confidential treatment.

111



(B) Documents and Information Exchanged Among the Parties. Documents

(including deposition transcripts) and other information designated as confidential
that are disclosed to another party during discovery or other proceedings before
the Board shall be clearly marked as “PROTECTIVE ORDER MATERIAL” and

shall be produced in a manner that maintains its confidentiality.

(6) Confidential Testimony. Any person providing testimony in a proceeding
may, on the record during the testimony, preliminarily designate the entirety of the
person’s testimony and all transcriptions thereof as confidential, pending further review.
Within ten days of the receipt of the transcript of the testimony, that person, or that
person’s representative, shall advise the opposing party of those portions of the testimony
to which a claim of confidentiality is to be maintained, and the reasons in support of that
claim. Such portions shall be treated as confidential and maintained under seal in any
filings to the Board unless, upon motion of a party, the Board determines that some or all

of the redacted information does not qualify for confidential treatment.

(7) Other Restrictions Imposed By the Board. In addition to the foregoing, the

Board may, in its discretion, include other terms and conditions in a Protective Order it

enters in any proceeding.

(8) Requirement of Acknowledgement. Any person receiving confidential
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information during a proceeding before the Board shall, prior to receipt of any
confidential information, first sign an Acknowledgement, under penalty of perjury,
stating the following:
(A) The person has read the Protective Order and understands its terms;
(B) The person agrees to be bound by the Protective Order and will abide by its
terms;
(C) The person will use the confidential information only in connection with that
proceeding and for no other purpose;
(D) The person shall only extend access to the confidential information to support
personnel, such as administrative assistants, clerical staff, paralegals, and the like,
who are reasonably necessary to assist him or her in the proceeding. The person
shall inform such support personnel of the terms and requirements of the
Protective Order prior to disclosure of any confidential information to such
support personnel and shall be personally responsible for their compliance with
the terms of the Protective Order; and
(E) The person agrees to submit to the jurisdiction of the Office for purposes of

enforcing the terms of the Protective Order and providing remedies for its breach.

(e) Eiling of Proposed Protective Order. The party filing a Motion to Seal shall include

with its supporting papers a copy of a proposed Protective Order and shall certify that the

party accepts and agrees to the terms of the Protective Order. Prior to the receipt of
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confidential information, any other party to the proceeding also shall certify that the party
accepts and agrees to the terms of the proposed Protective Order. The proposed
Protective Order shall remain in effect until superseded by a Protective Order entered by
the Board. If the parties agree to accept the terms of the Default Protective Order, they

are not required to provide a copy but must certify that they accept and agree to its terms.

(f) Duty To Retain Acknowledgements. Each party to the proceeding shall maintain a

signed Acknowledgement from each person acting on its behalf who obtains access to
confidential information after signing an Acknowledgement, as set forth herein, and shall

produce such Acknowledgements to the Office upon request.

(g) Motion to Seal. A party may file an opposition to the motion that may include a
request that the terms of the proposed Protective Order be modified including limiting the
persons who are entitled to access under the Order. Any such opposition shall state with
particularity the grounds for modifying the proposed Protective Order. The party seeking
the modification shall have the burden of proving that such modifications are necessary.
While the motion is pending, no disclosure of confidential information shall be made to
the persons for whom disclosure is opposed, but the filing of the motion shall not
preclude disclosure of the confidential information to persons for whom disclosure is not

opposed and shall not toll the time for taking any action in the proceeding.

114



(h) Other Proceedings. Counsel for a party who receives confidential information in a

proceeding will not be restricted by the Board from representing that party in any other
proceeding or matter before the Office. Confidential information received in a
proceeding, however, may not be used in any other Office proceeding in which the

providing party is not also a party.

(i) Disposal of Confidential Information. Within 60 days after final termination of a

proceeding, including any appeals, or within 60 days after the time for appeal has
expired, each party shall assemble all copies of all confidential information it has
received, including confidential information provided to its representatives and experts,
and shall return or destroy the confidential information and provide a certification of

destruction to the party who produced the confidential information.

(1) Madifications to the Default Protective Order. The parties may propose modifications

to the Default Protective Order. The Board will consider changes agreed to by the
parties, and generally will accept such proposed changes if they are consistent with the
integrity and efficient administration of the proceedings. For example, the parties may
agree to modify the Default Protective Order to provide additional tiers or categories of
confidential information, such as “Attorneys’ Eyes Only.” The Board will presumptively
accept agreed-to changes that provide additional categories of confidentiality as long as

they are reasonable and adequately define what types of materials are to be included in
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the additional categories. The Board will not accept overly inclusive definitions that
encourage the parties to categorize all or most of their discovery materials as “Attorneys’

Eyes Only.”

When a proceeding before the Board involves the same parties and subject matter as a
parallel district court proceeding, parties may propose that a protective order entered by
the district court be adopted by the Board. The Board may enter such a proposed
protective order especially if certain provisions commonly found in district court
protective orders that are unnecessary or inappropriate in proceedings before the Board
are removed before submitting the proposed protective order to the Board. For example,
provisions protecting computer source code may be unnecessary because proceedings
before the Board rarely, if ever, require analysis of computer source code. Likewise,
prosecution bars are rarely appropriate in proceedings before the Board because the
disadvantage caused by a prosecution bar to patent owners wishing to make use of
amendment or reissue processes in most cases outweighs the risk that confidential
technical information about existing or future commercial products will be revealed
during a proceeding. Finally, all terms of district court protective orders that conflict
with Board procedures for filing or otherwise handling confidential information should

be removed before the proposed order is submitted to the Board.
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DEFAULT PROTECTIVE ORDER
The following Default Protective Order will govern the filing and treatment of
confidential information in the proceeding:
Default Protective Order
This protective order governs the treatment and filing of confidential information,
including documents and testimony.
1. Confidential information shall be clearly marked “PROTECTIVE ORDER

MATERIAL.”

2. Access to confidential information is limited to the following individuals who
have executed the acknowledgment appended to this order:

(A) Parties. Persons who are owners of a patent involved in the proceeding and

other persons who are named parties to the proceeding.

(B) Party Representatives. Representatives of record for a party in the

proceeding.

(C) Experts. Retained experts of a party in the proceeding who further certify in
the Acknowledgement that they are not a competitor to any party, or a consultant
for, or employed by, such a competitor with respect to the subject matter of the
proceeding.

(D) In-house counsel. In-house counsel of a party.

(E) Support Personnel. Administrative assistants, clerical staff, court reporters and
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other support personnel of the foregoing persons who are reasonably necessary to
assist those persons in the proceeding shall not be required to sign an
Acknowledgement, but shall be informed of the terms and requirements of the
Protective Order by the person they are supporting who receives confidential
information.

(F) The Office. Employees and representatives of the United States Patent and
Trademark Office who have a need for access to the confidential information shall
have such access without the requirement to sign an Acknowledgement. Such
employees and representatives shall include the Director, members of the Board
and their clerical staff, other support personnel, court reporters, and other persons

acting on behalf of the Office.

3. Employees (e.g., corporate officers), consultants, or other persons performing

work for a party, other than those persons identified above in (d)(2)(A)-(E), shall be

extended access to confidential information only upon agreement of the parties or by

order of the Board upon a motion brought by the party seeking to disclose confidential

information to that person and after signing the Acknowledgment. The party opposing

disclosure to that person shall have the burden of proving that such person should be

restricted from access to confidential information.

4. Persons receiving confidential information shall use reasonable efforts to
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maintain the confidentiality of the information, including:
(A) Maintaining such information in a secure location to which persons not
authorized to receive the information shall not have access;
(B) Otherwise using reasonable efforts to maintain the confidentiality of the
information, which efforts shall be no less rigorous than those the recipient uses to
maintain the confidentiality of information not received from the disclosing party;
(C) Ensuring that support personnel of the recipient who have access to the
confidential information understand and abide by the obligation to maintain the
confidentiality of information received that is designated as confidential; and
(D) Limiting the copying of confidential information to a reasonable number of
copies needed for conduct of the proceeding and maintaining a record of the

locations of such copies.

5. Persons receiving confidential information shall use the following procedures
to maintain the confidentiality of the information:

(A) Documents and Information Filed With the Board.

(i) A party may file documents or information with the Board along with a Motion
to Seal. The Motion to Seal should provide a non-confidential description of the
nature of the confidential information that is under seal, and set forth the reasons
why the information is confidential and should not be made available to the

public. A party may challenge the confidentiality of the information by opposing
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the Motion to Seal. The documents or information shall remain under seal unless
the Board determines that some or all of it does not qualify for confidential
treatment.

(if) Where confidentiality is alleged as to some but not all of the information
submitted to the Board, the submitting party shall file confidential and
non-confidential versions of its submission, together with a Motion to Seal the
confidential version setting forth the reasons why the information redacted from
the non-confidential version is confidential and should not be made available to
the public. A party may challenge the confidentiality of the information by
opposing the Motion to Seal. The non-confidential version of the submission
shall clearly indicate the locations of information that has been redacted. The
confidential version of the submission shall be filed under seal. The redacted
information shall remain under seal unless the Board determines that some or all
of the redacted information does not qualify for confidential treatment.

(B) Documents and Information Exchanged Among the Parties. Documents

(including deposition transcripts) and other information designated as confidential
that are disclosed to another party during discovery or other proceedings before
the Board shall be clearly marked as “PROTECTIVE ORDER MATERIAL” and

shall be produced in a manner that maintains its confidentiality.

6. Within 60 days after the final disposition of this action, including the
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exhaustion of all appeals and motions, each party receiving confidential information must
return, or certify the destruction of, all copies of the confidential information to the

producing party.

(k) Standard Acknowledgement of Protective Order. The following form may be used to

acknowledge a protective order and gain access to information covered by the protective

order:

[CAPTION]

Standard Acknowledgment for Access to Protective Order Material

| , affirm that |

have read the Protective Order; that | will abide by its terms; that I will use
the confidential information only in connection with this proceeding and
for no other purpose; that I will only allow access to support staff who are
reasonably necessary to assist me in this proceeding; that prior to any
disclosure to such support staff I informed or will inform them of the
requirements of the Protective Order; that | am personally responsible for
the requirements of the terms of the Protective Order and | agree to submit
to the jurisdiction of the Office and the United States District Court for the

Eastern District of Virginia for purposes of enforcing the terms of the
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Protective Order and providing remedies for its breach.

[Signature]
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CERTIFICATE OF SERVICE (37 C.F.R. § 42.6(e)(1))

I hereby certify that on April 29, 2026, I caused a true and correct copy of
the foregoing PETITIONER’S MOTION TO SEAL to be served electronically
on counsel for Patent Owner at the following addresses:

Sarah E. Spires

Steven W. Hartsell

Ryan A. Hargrave

SKIERMONT DERBY LLP P.C.

1601 Elm Street, Suite 4400

Dallas, Texas 75201

Tel: (214) 978-6600

Fax: (214) 978-6601

Email:

Pogona SDTeam@skiermontderby.com

Dated: April 29, 2026 Respectfully submitted,

/s/ Ben Haber

Ben Haber (Reg. No. 67,129)
O’Melveny & Myers LLP

400 South Hope Street, 18th Floor
Los Angeles, CA 90071
Telephone: (213) 430-6000

Fax: (213) 430-6407

E-Mail: bhaber@omm.com
Attorney for Petitioner




