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Patent Owner incorrectly asserts that (i) Terumo violates 37 C.F.R.
§ 42.104(b)(3) and (i1) takes irreconcilable claim construction positions for the term
“controller” and “control system” in Haemonetics Corp. v. Terumo BCT, Inc., Case
No. 1:25-cv-01409-RMR-SBP (D. Colo. filed May 5, 2025) (the “District Court
Litigation™) and in this proceeding. Teurmo does not.

First, Terumo complies with 37 C.F.R. §42.104(b)(3) because the terms
“controller” and “control system” are not in controversy here. 37 C.F.R.
§ 42.104(b)(3) requires “a statement of the precise relief,” including “[h]jow the
challenged claim is to be construed,” that applies to “only those terms . . . that are in
controversy, and only to the extent necessary to resolve the controversy.” Realtime
Data, LLC v. lancu, 912 F.3d 1368, 1375 (Fed. Cir. 2019).

Regarding “controller,” Terumo explains that Lavender’s “controller” can be
a computing device like a microprocessor. E.g., Paper 1 at 15, 35, 36, 53, 55-58,
60-61. There is no dispute that these “controllers” exist in the prior art and Patent
Owner does not dispute that Lavender discloses a “controller.” See generally Paper
11. But the ’934 patent does not limit a “controller” to only devices, stating it could
encompass a human technician. E.g., EX1001, 10:63-11:4, 11:34-43. While this
scope would render the claims indefinite, Terumo’s Petition would succeed
regardless of whether “controller” also encompasses humans. As there is no

controversy, Terumo was not required to construe the term “controller” in its
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Petition.

For “control system,” Patent Owner does not dispute Terumo’s mapping of
the term to generic prior art features used to control apheresis procedures. Thus, it is
not in controversy here. E.g., Paper 1 at 56; see also generally Paper 11. But “control
system” does not appear in the 934 patent’s specification and its scope is unclear.
While the outer bounds of the term *“control system” may be unclear, its construction
IS not relevant to the instant proceeding and it need not be construed here. Such
positions are permitted because Terumo “show([s] that, notwithstanding the alleged
indefiniteness of the claim term, an ordinarily skilled artisan would understand that
the asserted art satisfies the claim limitation (such as if the limitation prescribed a
range and only the outer bounds of the range were unclear).” Tesla v. Intell. Ventures
Il LLC, IPR2025-00340, Paper 18 at 3—4 (Nov. 5, 2025).

These explanations satisfy Revvo and its progeny. The mere fact that Terumo
has raised different issues in different forums does not preclude institution. 10X
Genomics v. President & Fellows of Harv. Coll., IPR2023-01299, Paper 15 at 11
(Mar. 7, 2024); Revvo Techs., Inc. v. Cerebrum Sensor Techs., Inc., IPR2025-00632,
Paper 20 at 3-4 (Nov. 3, 2025); Tesla, IPR2025-00340, Paper 18 at 3—4. Patent
Owner’s cited post-Tesla and post-Revvo decisions deny institution only where a
petitioner takes irreconcilable positions. Generac Power Sys. v. Champion Power

Equip., Inc., IPR2025-00951, Paper 38 at 4-5 (Feb. 3, 2026). That is not the case.
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Second, Terumo’s positions have been consistent. Terumo states that a
“controller” encompasses a human technician performing math and challenges the
scope of the "934 patent’s family members before the Board under § 101, consistent
with its 8 112(f) construction position that a controller can be a human or a computer.
See, e.g., PGR2026-00009, Paper 5 at 69-82. Likewise, since the term “control
system” lacks any specification support, Terumo maps it to generic prior art features
used to control apheresis procedures, which are undisputedly found in the prior art.

Further, these positions were driven by Patent Owner’s own litigation antics.
Patent Owner characterizes the claims as requiring a specialized, structural
“controller” and asserts the claimed operations cannot be performed mentally,
ignoring the specification’s express discussion of a technician being a “controller.”
E.g., PGR2026-00009, Paper 11 at 45. Likewise, Patent Owner defines “control
system” in a way to manufacture written description support despite none being
present in the 934 patent. E.g., PGR2025-00078, Paper 11 at 61. These antics drove
the need for the District Court to assess the scope of both terms potentially under
8 112(f). § 42.204(b)(3) not as limiting as Patent Owner submits, and a bright-line
rule prohibiting new, rebuttal arguments made in response to Patent Owner’s
arguments is not contemplated in the Director’s Revvo and Tesla decisions.

For at least the foregoing reasons and for the reasons Terumo outlined in its

Petition (Paper 1), institution of a trial is warranted.
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