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SUR-REPLY TO DISCRETIONARY DENIAL REQUEST

Netlist provides no “good cause” for why the Director should consider its
belated disclaimer of claims 14 and 17-20 (EX2059) after the deadline for its brief
on discretionary denial. Netlist previously disclaimed claim 9 (EX2055) shortly
before the deadline for its brief on discretionary denial, but Netlist fails to explain
why it did not also disclaim claims 14 and 17-20 at the same time if it wanted that
disclaimer considered for purposes of discretionary denial.

And if the Director does consider Netlist’s belated disclaimer of claims 14
and 17-20, that disclaimer merely confirms the material errors by the Examiner
with respect to the remaining claims, 2-8 and 15-16, as explained in Petitioner’s
opposition to discretionary denial. See Paper 10 at 2-3, 7-9. The Examiner
allowed all claims based solely on the limitations in claim 1, which the Board later
found obvious. Id. at 2. The Examiner never searched the prior art for a “sampler”
as found in dependent claims 15 and 16. 1d. at 7. And neither the Examiner nor
the Board considered the Butt reference that teaches the claimed “memory write
operation” in claims 2-8. Id. at 8-9. Furthermore, the disclaimer of claims 14 and
17-20 does not materially change the rest of the discretionary factors favoring

institution. 1d. at 9-20. For example, only 2 of the 9 challenged claims (i.e., 22%)

are at issue in the ITC, which weighs against discretionary denial. Id. at 11.
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