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BY JOINT DEVELOPMENT AND LICENSE AGREEMENT

Deputy Clerk

This Joint Development and License Agreement (this “Agreement”) is made and entered into as
of November 12, 2015 (“Effective Date”) by and between Netlist, Inc., having its principal place
of business at 175 Technology, Suite 150, Irvine, CA 92618 (hereinafter referred to as “Netlist™)
and Samsung Electronics Co., Ltd., having its principal place of business at 129 Samsung-ro,
Yeongtong-gu, Suwon-Si, Gyeonggi-do, Korea (hereinafter referred to as “Samsung”). (Each of
Netlist and Samsung is referred to as a “Party” and collectively the “Parties™.)

WHEREAS, Samsung develops and manufactures, among other things, memory components and
memory modules, and Netlist develops and manufactures memory components and memory
modules;

WHEREAS, the Parties intend to work together to jointly develop an interface and associated
technologies for certain memory modules and promote such interface to standards-setting
organizations;

WHEREAS, the Parties are concurrently executing an agreement for convertible note financing;
and

WHEREAS, in connection with their collaboration hereunder, the Parties wish to grant to each
other a cross license under each Party’s patents.

NOW, THEREFORE, in consideration of the mutual covenants and promises contained
herein, the Parties agree as follows:

Section 1. DEFINITIONS

“Background IPR” of a Party means Technology and IPR which is owned or controlled by such
Party prior to the Effective Date or created or developed outside the scope of the JDP and
without use of or reference to the other Party’s Confidential Information.

“Capture Period” means a period of five (5) years beginning on the Effective Date, subject to
Sections 10.1.4 and 10.2.4.

“Change of Control” means (i) an acquisition of a Party or its Parent Company by another
entity, including by way of merger or consolidation of such Party or its Parent Company with or
into another entity, as a result of which transaction the shareholders that had Control of the Party
or its Parent Company immediately prior to such transaction do not have Control, immediately
after such transaction, of such Party, or its Parent Company, or the surviving entity; or (ii) the
sale to another entity of all or substantially all of the assets of a Party or its Parent Company.
Such other entity that acquires Control or assets pursuant to the foregoing is referred to herein as
the “Acquirer”. An internal reorganization as a result of which ultimate Control of the entity
in question does not change is not a Change of Control.
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“Control” means (a) possession, directly or indirectly, of the power to direct or cause direction
of the management or policies of an entity, and (b) beneficial ownership of more than fifty
percent (50%) of the voting securities or other ownership interest or other comparable equity
interests of an entity.

“Deliverables” means any Technology specifically identified as a “deliverable” in, and required
to be provided by one Party to the other Party pursuant to, the Statement of Work.

“Developed Product” means an NVDIMM-P Product developed by the Parties hereunder
pursuant the Statement of Work that meets the Product Specifications.

“Foundry Product” means, subject to Section 8.3, any product produced by a Party or its
Subsidiary for a third party (a) based on designs, specifications, and working drawings owned by
such third party and (b) that the manufacturing Party does not have a right to sell to others as its
own product.

“Intellectual Property Rights” or “IPR” means all rights in all countries or jurisdictions of the
world that arise under or are associated with: (i) patents (of all types including patents, utility
models and design patents, including originals or divisions, continuations, continuations-in-part
or reissues) (“Patents™); (ii) copyrights and similar rights in works of authorship, including in
software; (iii) trade secret rights and similar rights in confidential business or technical
information or materials; (iv) any similar or equivalent rights to any of the foregoing; and all )
registrations, applications, originals divisions, continuations, continuations-in-part or reissues, as
the case may be, of, or for, any of the foregoing.

“JDP” or “Joint Development Project” means the collaborative efforts by the Parties to
develop the Product Specifications and the Developed Product under this Agreement pursuant to,
and within the scope of, the Statement of Work, and to promote a standard interface for the
Developed Product pursuant to the Development Milestones and otherwise as set forth in this
Agreement.

“Joint Collaboration IPR” means (a) Non-Patent IPR in Technology jointly created by the
Parties in the course and within the scope of the JDP (“Joint Non-Patent IPR” and “Joint
Technology,” respectively), and (b) Patents seeking protection for and/or issuing on inventions
that are jointly invented by the Parties in the course and within the scope of the JDP (“Joint
Inventions”). Whether Technology was “jointly” created or inventions were “jointly” made
shall be determined by applicable joint authorship or joint inventorship standards under U.S. law.
Joint Collaboration IPR does not include Background IPR.

“Licensed Patents” means Netlist’s Licensed Patents and Samsung’s Licensed Patents, as

applicable.
“Licensed Products” means Netlist’s Licensed Products and Samsung’s Licensed Products, as
applicable.
2
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“Memory Solution Product” means a memory controller or a combination of memory and a
memory controller (e.g., memory module or MCP), together with any supporting circuitry.
Example of the Memory Solution Product includes, without limitation, NVDIMM-P Product.

“Netlist’s Licensed Patents” means any and all Patents owned or controlled by Netlist or any of
its Subsidiaries and having an effective first filing date on or prior to the end of Capture Period.

“Netlist’s Licensed Products” means all Memory Solution Products manufactured or have
manufactured by or for Netlist or its Subsidiaries, but excluding any Foundry Products (other
than as set forth in Section 8.3).

“Non-Patent IPR” means all Intellectual Property Rights other than Patents and trademarks and
“Non-Patent Background IPR” means Non-Patent IPR that is Background IPR.

“NVDIMM-P Product” means non-volatile dual in-line memory module, which combines a
smaller density of fast memory like DRAM with a higher density of slower memory like NAND
or other device such as PRAM and controller IC for the foregoing memory within the same
package or on the same board, together with any supporting circuitry. This module can be
considered as large (non-volatile) memory or fast storage in system.

“Parent Company” means, with respect to a first entity, any other entity that directly or
indirectly Controls the first entity, but only for so long as such Control exists.

“Product Specifications” means the target specifications for the Developed Product as set forth
in Appendix A attached hereto, as may be amended by the Parties from time to time.

“Restricted Information” means Deliverables or other Technology of a Party, if any, that such
Party considers highly confidential and that are identified as “restricted” in the Statement of
Work or in writing at the time of delivery.

“Samsung’s Licensed Patents” means any and all Patents owned or controlled by Samsung or
any of its Subsidiaries and having an effective first filing date on or prior to the end of Capture
Period.

“Samsung’s Licensed Products” means all semiconductor products manufactured or have
manufactured by or for Samsung or its Subsidiaries, but excluding Foundry Products (other than
as set forth in Section 8.3).

“Sole Collaboration IPR” means (a) Non-Patent IPR in Sole Collaboration Technology, and (b)
Patents seeking protection for and/or issuing on inventions included in Sole Collaboration
Technology. Sole Collaboration IPR does not include any Background IPR.

“Sole Collaboration Technology” means Technology, other than Joint Technology, created by
a Party in the course and within the scope of the JDP. Sole Collaboration Technology does not
include any Background [PR.
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“Subsidiary” means, with respect to a first entity, any other entity that is directly or indirectly
Controlled by the first entity, but only for so long as such Control exists.

“Technology” means inventions, creations, know-how, processes, designs, design information,
databases, schematics, layouts, RTL files, libraries, interface information, specifications,
algorithms, software and other copyrightable material (in object code and source code format),
technical information, IP blocks, and other developments and technology.

“Term” means the period beginning the Effective Date and ending with the expiration of the last
to expire of the Licensed Patents.

Section 2. COLLABORATIVE DEVELOPMENT WORK

2.1 JDP. The Parties shall perform the collaborative development work in accordance with
the Product Specifications and the Development Milestones as set forth in Appendix A
(“Development Milestones™) and the Statement of Work set forth in Appendix B (“Statement of
Work™). For the avoidance of doubt, the scope of JDP shall be limited to the items specified in
the Statement of Work and be limited to demonstrations and high-level discussions, without
disclosing detailed information, as provided in Section 2.1.1 unless the parties agree in advance
to expand the scope as contemplated in Section 2.1.2. Notwithstanding anything to the contrary,
Samsung shall be under no obligation to complete any phase of the JDP, and reserves the right to

suspend the JDP at any time for any reason.

2.1.1 [Initial Phase. The initial phase of the JDP as set forth in the Statement of Work
shall be limited to (a) demonstrations of products and technology, and (b) high-level discussion
of performance metrics, product roadmaps and industry trends, and evaluation/characterization
data. Neither Party shall disclose any detailed specifications, schematics, algorithms, or source
code during this initial phase. The Parties may only proceed to subsequent phases upon the
approval of the management of both Parties.

2.1.2 Subsequent Phases. Upon the approval of the management of the Parties,
subsequent phases of the JDP shall proceed in accordance with the Statement of Work.

2.1.3 In all Phases in JDP, Netlist shall identify whether each Deliverable is Non-
Patent Background IPR or not before Netlist’s delivery of such Deliverable to Samsung for
Samsung’s decision to receive such Deliverable. Samsung may not receive, at its sole discretion,
any Deliverable which is identified as Netlist’s Non-Patent Background IPR.

2.2 Deliverables. Each Party shall provide the Deliverables to the other Party as stated in the
Statement of Work in accordance with the Development Milestones.

23 Acceptance. Samsung shall evaluate the Developed Product in accordance with the
Product Specifications. Netlist shall provide Samsung with samples and relevant information and
reports therefor. In the event that, as a result of such evaluation, the Developed Product does not
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satisfy the Product Specifications, both Parties shall use their best efforts to resolve the problem
and conform the Developed Product to the Product Specifications. For the purpose of this
Agreement, the JDP shall be deemed completed when the evaluation result is accepted by
Samsung, provided that such acceptance shall not be unreasonably withheld.

Section 3. DEVELOPMENT COSTS

3.1 Fees and Cosis. Samsung shall pay to Netlist eight million United States dollars (US
$8,000,000) as non-refundable NRE fees within seven (7) business days from the date of
Samsung’s receipt of invoice issued by Netlist on or after the Effective Date. Except as provided
herein, each Party shall bear its own costs and expenses with respect to any development work
and provision of any Deliverables under this Agreement.

32 Taxes. All taxes imposed as a result of the existence or performance of this Agreement
shall be borne and paid by the Party required to do so by applicable law. To the extent that any
withholding taxes are required by applicable law for the payment set forth in this Agreement,
Samsung may deduct any applicable withholding taxes due or payable under the laws of Korea
in remitting payment to Netlist under this Agreement, provided that Samsung shall pay such
withholding taxes to the Korean tax authorities and promptly provide Netlist with a certificate of
payment for such withholding tax, as required by applicable law or treaty, and reasonably
cooperate with Netlist in any lawful efforts to claim a credit or refund or exemption with respect
to any such withholding taxes.

Section 4. IPR OWNERSHIP
4.1 Background and Sole IPR. Samsung and Netlist shall each retain sole ownership of their

respective Background IPR, Sole Collaboration IPR, and any other Technology and IPR created
or developed by or for each of them that is not Joint Collaboration IPR.

4.2 Solely- and Jointly-Owned Patents. Any inventions arising out of the JDP (and any
Patents resulting therefrom) shall belong to the Party whose employees made the invention.
Notwithstanding the foregoing, the Parties shall jointly own Joint Inventions and any Patents
seeking protection for and/or issuing on Joint Inventions (“Joint Patent™).

4.3 Administration of Joint Patents. Regardless of which Party files and prosecutes such
application for a Joint Patent, any Joint Patent issued therefrom shall be jointly owned and each
Party shall own a one-half undivided interest in each such Joint Patent without accounting to the
other. The Parties shall share equally the costs of, and shall cooperate with one another in, filing
and maintaining such Joint Patents and in any action to enforce such Joint Patents against third
parties. Notwithstanding the foregoing, if a Party does not wish to share in the costs and duties
associated with filing or maintaining any Joint Patent in any country (or countries), it shall, at no
charge, transfer all of its interest in such Joint Patent in such country (or countries), subject to a
retained perpetual, royalty-free, non-exclusive, worldwide license under such Joint Patent to
make, have made, use, sell, offer to sell, and import any products and practice any process or
method.
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44 Joint Non-Patent IPR. Joint Non-Patent IPR shall be jointly owned and each Party
shall own a one-half undivided interest in such Joint Non-Patent IPR without accounting to the
other, and each Party shall have the right, under such Joint Non-Patent IPR, to freely use and
exploit Joint Technology in its own products without consent by the other Party.

Section 5. TECHNOLOGY STANDARDIZATION AND PRODUCTIZATION

5.1 Standardization. The Parties will work together to standardize NVDIMM-P Product
specifications with appropriate standards bodies according to the schedule for standardization as
specified in Appendix C attached hereto. This effort will be limited to the form factor and
interface protocol between the NVDIMM-P Product and the computing system and will not
define the design of the NVDIMM-P Product, the on-DIMM controller, or the product driver.
The Parties agree to abide by the terms of the intellectual property policy of the relevant
standards body with respect to any Patents of the Parties that are essential to the portion of any
such adopted standard that is directed to such form factor and/or interface protocol as proposed
by the Parties. Notwithstanding the foregoing, nothing herein requires a Party to agree to grant
Patent licenses with respect to any portion of any implementation of any such adopted standard
beyond such form factor and/or interface protocol as proposed by the Parties.

52 Right of First Refusal. Netlist will provide Samsung a right of first refusal to acquire
Netlist’s NVDIMM-P technology in a separate, subsequent transaction before Netlist offers such
technology to any third party.

5.3 Productization. The Parties will work together to bring a Developed Product to market
according to the schedule for standardization and productization as specified in Appendix C
attached hereto. Details for further technical collaboration for such productization and any Non-
Patent Background IPR licenses for commercialization will be negotiated in good faith at a later
date.

5.4 Sole Collaboration IPR License. Each Party, as grantor, agrees to grant and shall hereby
grant to the other Party, as grantee, a non-exclusive, perpetual, paid-up, irrevocable, non-
transferable, worldwide license (without a right to sublicense) under the grantor Party’s Non-
Patent IPR included in its Sole Collaboration IPR to use, copy, and modify the grantor Party’s
Sole Collaboration IPR that is included in the Deliverables and Product Specifications in the
grantee Party’s manufacture of, and distribute the same as part of, Developed Products that are
Licensed Products of the grantee Party.

Section 6. SUPPLY OF COMPONENTS

6.1 Supply by Netlist. Netlist will provide Samsung any NVDIMM-P controller on
Samsung’s request at a price lower than the price Netlist provides to any other buyer.

6.2 Supply by Samsung. Samsung will supply NAND and DRAM products to Netlist on
Netlist’s request at a competitive price (i.e., among customers purchasing similar volumes of
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similar products).

6.3 Nothing in this Agreement shall prevent either Party from making semiconductor
components using its own Technology and from selling such components to any third party, as
long as no Confidential Information of the other Party is used or referenced in such components
or the development or manufacture thereof.

6.4 Nothing in this Agreement shall be deemed to require either Party to purchase any
products from the other Party.

Section 7. RELEASE

7.1 Release of Samsung. Netlist, on behalf of itself and its respective Subsidiaries,
successors and assigns hereby releases, acquits and forever discharges Samsung and its current
Subsidiaries, and their directors, officers, employees, agents, successors, and assigns, each only
in their capacity as such, from any and all actions, causes of action, suits, debts, liability, claims
and demands for infringement of Netlist’s Licensed Patents, whether known or unknown,
matured or unmatured, by reason of any action, omission, or other conduct whatsoever by
Samsung or its current Subsidiaries occurring prior to the Effective Date and relating to
Samsung’s Licensed Products only to the extent that such Samsung’s Licensed Products would
have been licensed under the licenses granted in Section 8 below if such licenses had been in
existence prior to the Effective Date.

7.2 Release of Netlist. Samsung, on behalf of itself and its respective Subsidiaries,
successors and assigns hereby releases, acquits and forever discharges Netlist and its current
Subsidiaries, and their directors, officers, employees, agents, successors, assigns, each only in
their capacity as such, from any and all actions, causes of action, suits, debts, liability, claims and
demands for infringement of Samsung’s Licensed Patents, whether known or unknown, matured
or unmatured, by reason of any action, omission, or other conduct whatsoever by Netlist or its
current Subsidiaries occurring prior to the Effective Date and relating to Netlist’s Licensed
Products only to the extent that such Netlist’s Licensed Products would have been licensed under
the licenses granted in Section 8 below if such licenses had been in existence prior to the
Effective Date.

7.3 Unknown Claims. The Parties expressly understand and acknowledge the possibility that
unknown claims may exist that arise from or relate to the claims being released in this
Agreement, and that the Parties have bargained for a full accord, satisfaction and discharge of all
such claims as expressly set forth in Sections 7.1 and 7.2, respectively. Consequently, each Party
expressly waives all rights under section 1542 of the California Civil Code and all statutes or
other law of similar effect in other jurisdictions throughout the world. Section 1542 reads as

follows:

A general release does not extend to claims which the creditor does not know or
suspect to exist in his or her favor at the time of executing the release, which if
known by him or her must have materially affected his or her settlement with the
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debtor.
Section 8. GRANT OF LICENSE

8.1 License to Netlist. Samsung, on its own behalf and on behalf of its Subsidiaries, hereby
grants, and shall grant, to Netlist and its Subsidiaries a perpetual (subject to Section 13.3), paid-
up, worldwide, non-exclusive, non-transferable, non-sublicensable license under Samsung’s
Licensed Patents to make and have made (subject to Section 8.4) Netlist’s Licensed Products,
and to use, sell, offer for sale, import and otherwise transfer or dispose of such products.

8.2 License to Samsung. Netlist, on its own behalf and on behalf of its Subsidiaries, hereby
grants, and shall grant, to Samsung and its Subsidiaries a perpetual (subject to Section 13.3),
paid-up, worldwide, non-exclusive, non-transferable, non-sublicensable license under Netlist’s
Licensed Patents to make and have made (subject to Section 8.4) Samsung’s Licensed Products,
and to use, sell, offer for sale, import and otherwise transfer or dispose of such products.

83 Foundry Products. For the avoidance of doubt, a Party’s or its Subsidiary’s Foundry
Products are not Licensed Product, provided that, notwithstanding anything to the contrary, any
portions, and only those portions, of such Foundry Products that embody a Party’s or its
Subsidiary’s own (a) designs, (b) manufacturing processes, and (¢) semiconductor packaging
technologies shall be deemed to be released and licensed, respectively, under Sections 7 and 8.

8.4 Have Made Rights. The licenses in Section 8.1 and 8.2 to “have made” Licensed
Products shall only apply when (a) all or substantially all the designs, specifications, and
working drawings for such products were designed by or exclusively for a Party or its Subsidiary,
and (b) such products are sold exclusively to Netlist or Samsung, respectively (or their respective
Subsidiaries). For the avoidance of doubt, off-the-shelf products of a third party shall not receive
the benefit of the “have made” rights in Section 8.1 and 8.2.

8.5 Subsidiaries. Each Party must ensure that its Subsidiaries are bound by, and comply
with, all provisions of this Agreement applicable to them, which includes ensuring that the
releases and licenses granted by a Party under this Agreement are effective under Licensed
Patents held or licensable by such Party’s Subsidiaries. A Party’s license to and release of the
other Party’s Subsidiaries under Sections 7 and 8 are contingent on such Subsidiary’s Licensed
Patents being validly licensed and released to such first Party hereunder.

Section 9. RESERVATION OF RIGHTS
Except for the release and licenses expressly granted hereunder, nothing contained in the
Agreement confers, or will be construed as conferring, any other rights, whether by implication,

estoppel or otherwise, under any IPR, including Non-Patent Background IPR, of a Party or its
Subsidiaries.

Section 10. CHANGE OF CONTROL
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10.1 Change of Control of Netlist. In the event Netlist experiences a Change of Control:

10.1.1 Netlist shall promptly give notice of such Change of Control to Samsung
including an identification of the Acquirer;

10.1.2 the licenses granted pursuant to this Agreement by Samsung to Netlist shall
automatically terminate, effective as of the effective date of the Change of Control;

10.1.3 the licenses granted pursuant to this Agreement by Netlist to Samsung shall
survive, subject to Section 10.1.4 below; and

10.1.4 the Capture Period shall automatically end effective as of the effective date of the
Change of Control and after the effective date of the Change of Control of Netlist, Netlist’s
Licensed Patents that are subject to this Agreement shall include only those Netlist’s Licensed
Patents owned or controlled by Netlist or its Subsidiaries immediately prior to the effective date
of the Change of Control, and any subsequently filed patents and patent applications claiming
priority to any of those Netlist’s Licensed Patents (but will in no event include any other Patents

of the Acquirer or its other affiliates).
10.2 Change of Control of Samsung. In the event Samsung experiences a Change of Control:

10.2.1 Samsung shall promptly give notice of such Change of Control to Netlist
including an identification of the Acquirer;

10.2.2 the licenses granted pursuant to this Agreement by Netlist to Samsung shall
automatically terminate, effective as of the effective date of the Change of Control;

10.2.3 the licenses granted pursuant to this Agreement by Samsung to Netlist shall
survive, subject to Section 10.2.4 below; and

10.2.4 the Capture Period shall automatically end effective as of the effective date of
the Change of Control and after the effective date of the Change of Control of Samsung,
Samsung’s Licensed Patents that are subject to this Agreement shall include only those
Samsung s Licensed Patents owned or controlled by Samsung or its Subsidiaries immediately
prior to the effective date of the Change of Conirol, and any subsequently filed patents and
patent applications claiming priority to any of those Samsung’s Licensed Patents (but will in no
event include any other Patents of the Acquirer or its other affiliates).

Section 11. CONFIDENTIALITY

11.1  Confidential Information. Each Party acknowledges that all business, financial,
contractual, and/or marketing information, including Deliverables and other Technology,
received from the other Party may be considered confidential and proprietary. Such information
may be furnished in any tangible or intangible form including, but not limited to, writings,
drawings, computer tapes and other electronic media, email, samples, and verbal
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communications. “Confidential Information” of Party means any such information, including
Deliverables and other Technology, disclosed by or on behalf of such Party (“Discloser”),
directly or through its Subsidiaries or representatives, to the other Party (“Recipient”), directly or
through its Subsidiaries or representatives, by any of the foregoing means, to the extent such
information (a) if disclosed in writing, is marked “confidential”, “proprietary” or with another
similar marking at the time of disclosure, or (b) if provided orally or visually, it is identified as
confidential at the time of disclosure and confirmed in writing to Recipient within fifteen (15)
days of such disclosure, or (d) constitutes Restricted Information. Discloser’s Confidential
Information also includes any copies, portions, and extracts of any of the foregoing that may be
made or obtained by Recipient.

112 Restrictions. Recipient will not disclose Confidential Information of Discloser to
anyone without the prior written consent of Discloser, except to Recipient’s employees with a
need to know to carry out this Agreement and who are bound by use and disclosure restrictions
consistent with those herein. Recipient will protect Discloser’s Confidential Information from
disclosure to others with at least the same degree of care as Recipient exercises to protect its own
information of similar type and importance, but in no event with less than reasonable care.
Recipient shall not use Discloser’s Confidential Information for any purpose other than in
furtherance of the JDP as expressly permitted in this Agreement, and shall return such
Confidential Information to Discloser at any time upon request.

11.3  Term: Exceptions. These obligations of confidentiality will continue for a period of
eight (8) years, with respect to Restricted Information, and five (5) years, with respect to other
Confidential Information, from the date of disclosures notwithstanding any expiration,
termination, or cancellation of this Agreement: provided, however, that the restrictions pursuant
fo Section 11.2 will not apply, or will cease to apply, to any information to the extent such
information:

(a) was known to Recipient prior to its receipt hereunder as evidenced by Recipient’s pre-
existing written records;

(b) is or becomes publicly available without breach of this Agreement;

() is received from another party without an obligation of confidentiality to Discloser and
without breach of this Agreement;

(d) is developed independently by employees of Recipient who have not had access to
Discloser’s Confidential Information and without use of or reference to such information as
evidenced by Recipient.

In addition, Recipient’s disclosure of Discloser’s Confidential Information will not be a violation
of Section 11.2 to the extent such disclosure is compelled by court order provided that Discloser
is given a reasonable opportunity to object to or restrict such disclosure requirement to the extent
practicable, and then such disclosure will be permitted only subject to the terms and conditions
of such order.

114 Other Restrictions. Neither Party will (a) attempt to decompile, disassemble, or reverse
engineer any Confidential Information of the other Party, or (b) attempt to decrypt or circumvent
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any controls, restrictions, or security measures applied to any Confidential Information of the
other Party.

11.5  Restricted Information. Restricted Information is subject to such additional terms and
conditions as may be set forth in the Statement of Work.

Section 12. REPRESENTATIONS, WARRANTIES AND DISCLAIMERS

12.1  Corporate Authority. Each Party represents and warrants to each other Party and its
Subsidiaries that: (a) it has all requisite corporate power and authority, on behalf of itself and its
Subsidiaries, to execute and deliver this Agreement and to carry out the provisions of this
Agreement, and (b) the execution, delivery, and performance of this Agreement by such Party
and its Subsidiaries has been approved by all requisite action on the part of such Party and its
Subsidiaries, and no other proceedings, approvals, consents, authorizations, or other acts on the
part of such Party or its Subsidiaries are necessary to authorize this Agreement.

12.2  Authority to Grant Licenses and Releases. Each Party represents and warrants that it has

the right to grant the licenses and releases under its Licensed Patents of the full scope set forth in
this Agreement,

12.3  No Sale of Patent. Netlist warrants that it has not sold, assigned or transferred any
patents to any third party within twelve (12) months prior to the Effective Date.

124 No Warranty ALL INFORMATION, TECHNOLOGY, SUPPORT AND/OR
ASSISTANCE PROVIDED UNDER THIS AGREEMENT ARE PROVIDED “AS IS”
WITHOUT WARRANTY OF ANY KIND. NEITHER PARTY MAKES, AND EACH PARTY
HEREBY EXPRESSLY DISCLAIMS, ANY WARRANTY OR REPRESENTATION, EITHER
EXPRESS OR IMPLIED, REGARDING INFORMATION, TECHNOLOGY, SUPPORT
AND/OR ASSISTANCE, OR OTHERWISE WITH RESPECT TO THIS AGREEMENT,
INCLUDING BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF PERFORMANCE,
MERCHANTABILITY, AND FITNESS FOR A PARTICULAR PURPOSE, NON-
INFRINGEMENT OF ANY THIRD PARTY INTELLECTUAL PROPERTY RIGHTS, OR
ANY WARRANTY THAT MAY ARISE FROM COURSE OF DEALING, COURSE OF
PERFORMANCE OR USAGE OF TRADE.

12.5  Consequential Damages. EXCEPT FOR CLAIMS RESULTING FROM EITHER
PARTY’S BREACH OF ITS CONFIDENTIALITY OBLIGATIONS OR OTHER
OBLIGATIONS UNDER SECTION 11, IN NO EVENT SHALL (A) EITHER PARTY BE
LIABLE FOR ANY SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES IN
CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT, EVEN IF THE OTHER
PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, WHERE
EXCLUDED DAMAGES INCLUDE, BUT ARE NOT LIMITED TO, LOSS OF PROFITS,
LOSS OF SAVINGS, LOSS OF USE OR PUNITIVE DAMAGES, AND (B) EITHER
PARTY’S AGGREGATE LIABILITY ARISING OUT OF OR RELATED TO THIS
AGREEMENT (EXCLUDING PAYMENT OBLIGATIONS UNDER SECTION 3) EXCEED
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THE AMOUNT OF NRE FEES RECEIVED BY NETLIST (IN THE CASE OF NETLIST’S
LIABILITY) OR AN AMOUNT EQUAL TO THE AMOUNT OF NRE FEES PAYABLE TO
NETLIST (IN THE CASE OF SAMSUNG’S LIABILITY) HEREUNDER.

Section 13. TERM AND TERMINATION

13.1  Term. This Agreement, including the license, shall become effective on the Effective
Date and shall remain in effect until the expiration of the Term unless earlier terminated as
provided herein.

13.2  Termination. Notwithstanding the Term of this Agreement as set forth in Section 13.1
herein above, the other Party shall have a right to terminate this Agreement upon written notice
to a Party if:

1) such Party is in material breach of this Agreement and it is not cured within thirty (30)
days period from the other Party’s written demand, or as a consequence of the breach
the purpose of this Agreement cannot be achieved; or

2) such Party becomes insolvent or files or has a petition filed against it under

bankruptcy or insolvency law, makes an assignment for the benefit of creditors or
takes any similar action under applicable bankruptcy or insolvency law.

13.3  Effect of Termination. Upon the earlier termination of this Agreement by reason of
material breach or insolvency pursuant to Section 13.2 1) and 2) by a Party, all licenses and other
rights granted to such defaulting Party pursuant to this Agreement will cease forthwith as of the
effective date of such termination; provided, however, that the license granted to the non-
defaulting Party will continue in full force and effect. Upon any expiration or termination of
this Agreement, each Party shall return all Confidential Information of the other Party in such
first Party’s possession or under such first Party’s control and certify in writing its compliance
with such obligation.

Section 14. GOVERNING LAW

This Agreement shall be construed under and governed by the state laws of the State of New
York without reference to its conflicts of law principles.

Section 15. NOTICES

All notices required hereunder shall be in writing and sent by registered or certified mail or
facsimile and shall be valid upon receipt thereof by the addressee. The addresses of the Parties
hereto shall be as follows (or such other address as a Party may give notice of hereunder):

If to Netlist :

Name: Noel Whitley
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Title: VP IP & Licensing

Address: 175 Technology, Irvine, CA 92618
Phone: 949-679-0115

Email: nwhitley@netlist.com

If to Samsung :

Name: Seung Min Sung

Title: Director

Address: San #16 Banwol-Dong, Hwasung City, Gyeongi-Do 445-701, Korea
Phone: +82-31-208-1732

Email: jeff.sung@samsung.com

Section 16. GENERAL PROVISIONS

16.1  Assignment. The rights and obligations of each Party under this Agreement shall not be
assigned or transferred, in whole or in part, to any third party without prior written consent of the
other Party and any attempt to do so without such consent shall be null and void, including in
connection with a Change of Control.

162 No Waiver. The failure by either Party to enforce any of the terms and conditions of this
Agreement shall not constitute a waiver of such Party’s right thereafter to enforce that or any
other terms and conditions of this Agreement.

163  Compliance with Laws. Either Party shall comply with all applicable laws, rules, and
regulations of any governmental or quasi-governmental authority or any country having
authority over such matters with respect to the development, and provision of, the Developed
Product; and either Party shall require and verify that its employees, or any subcontractor (if
permitted hereunder) has complied with all applicable laws, rules and regulations of any
governmental authority or quasi-governmental authority or any country having authority over
such matters with respect to the JDP, and shall be responsible and liable for any act, inaction,
non-compliance, performance, non-performance, or breach of this Agreement, applicable laws,
rules and regulations by either Party’s employees or third parties engaged by such Party, as
applicable.

16.4  Independent Contractors. Samsung and Netlist are independent contractors. Neither
Party nor their employees, consultants, contractors or agents are agents, employees or joint
ventures of the other Party, nor do they have the authority to bind the other Party by contract or
otherwise to any obligation. Neither Party will represent to the contrary, either expressly,
implicitly, by appearance or otherwise.

16.5  Survival Sections 1, 4, 7, 8 (subject to Section 13.3), 9, 10, 11, 12, 13.3, 14, 15, and 16
will survive the termination or expiration of this Agreement to the extent applicable, subject to

Section 13.3.

sf-3584904

CONFIDENTIAL SEC000013
81



Case 8:20-cv-00993-MCS-ADS Document 289-1 Filed 01/10/22 Page 82 of 87 Page ID
#:13714

FINAL 11/12/15

16.6  Severability. If any provision of this Agreement shall be held to be invalid, illegal or
unenforceable, such provision shall be severed from this Agreement and the validity, legality and
enforceability of the remaining provisions shall not in any way be affected or impaired thereby.

16.7 Complete Agreement. Except as otherwise stated herein, this Agreement and all
Appendices aitached hereto supersede all prior proposals, consents, agreements, and discussions,
oral or written, between the Parties relating to the subject matter of this Agreement. Any
amendment to this Agreement and any Appendices attached hereto requires the signatures of the
authorized representatives of the Parties.

16.8  Press-Release. Upon execution of this Agreement Netlist may issue a press release
announcing the transaction in the form as agreed by both Parties in writing prior to such press
release. Except for such press release, neither Party shall, without the approval of the other,
make any press release or other public announcement concerning this Agreement or the
transactions contemplated by this Agreement; provided, however, that the foregoing shall not
preclude communications or disclosures required under accounting, stock exchange or federal
securities or labor relations laws.

16.9  Non-Solicitation. Subject to applicable laws, neither Party and its Subsidiaries shall,
during the term of Parties’ collaboration under this Agreement and for two years thereafter,
directly or indirectly, whether through their employees, officers, representatives, agents, advisors
or otherwise, solicit the employment of, or seek or enter into an independent contractor
relationship with any employees of the other Party that are engaged in the JDP under this
Agreement without the other Party’s prior written consent. The term “solicit the employment”
shall not be deemed to include generalized searches for employees through media advertisements
of general circulation, job fairs or employment firms; provided, however, that the Party does not
focus on or target or identify any of such Party’s employees.

[Signature Page to Follow]
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IN WITNESS WHEREQF, the Parties hereto have caused this Joint Development and License
Agreement to be executed by their duly authorized representatives.

Samsung Electronics Co., Ltd. Netlist, Inec.

NS Riac saw RV
Name: J UNG~BAE LEE  Name CHIN K. H0O
Title_ S V P Title: CHAZEMA . CED
Due_( 13/ 2018 vwe 212 f20ss
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Appendix A

Product Specifications and Development Milestone

1. Product Specifications

(a) NVDIMM-P Product Specification for Standardization. A protocol spec which defines the interface

protocol for NVDIMM-P working as large memory (Storage Class Memory) and fast storage, by handling a
heterogeneous (various) memory media latencies. The interface protocol includes (not limited to) details about
expanding address space, handshaking method and block IO transfer method based on standard DDR based
protocol.  The Parties will work together to standardize NVDIMM-P Product specifications with appropriate
standards bodies as set forth in Section 5.1 of the Agreement. Details to be discussed.

2. Development Milestone

2015 2016
Q3 Q4 Ql Q2 Q3 Q4
= Joint ;
Joint Joint
e Workshop | Deyelopment Staiidardizition
8 by Dec 1 0M§:§1 Y by Dec 31
Joint
NVDIMM-P Development of
Customer the customer
Sample sample by Dec
31
* Development Milestone may be modified by both Parties’ mutual consent.
16
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R&R

Milestones

Netlist

Samsung

1. Hold workshop to
level-set on Netlist
technology & view of the
market- by December 1,
2015 (the parties
acknowledge that the
workshop discussions will
be consistent with Section
2.1).

a. Explain product roadmaps for NV Vault and Hypervault
products

b. Provide product definition & specification for: current
NV Vault & HyperVault products and components thereof
i.e. controller logic and data buffer, as well as for other data
10 related products where potential partnership opportunities
may exist (ex. data buffer for DDR4 and beyond) including
the following information:

- Architecture (detailed block diagram),

- Data 1O path definition i.e. speed / timing,

- Required command sets & addressing scheme

- Memory/Flash device management scheme

- Component requirement

- Required SW (BIOS, API, Library, Host side
requirements, special algorithm for NVDIMM operation and
data management)

- Power/thermal evaluation

- End to end Data protection

- Test chip/proto type demo

c. Tutorial on test & qual process for data buffer and
NVDIMM products including:
-Evaluation/characterization details for critical passive
devices i.e. super capacitors
-Evaluation/characterization for other
devices

passive/active

a. Share DRAM and NAND roadmap and discuss how to
help Enable Netlist's NV Vault & Hypervault products

b. Explain Samsung's view of the key trends in DRAM and
NAND industry and where the industry is likely to head
including overview of relevant future products

- potential post DDR4 solutions

- expected impact of Apache Pass and PRAM in general

c. Share Samsung's current status and plan for NVDIMM-P
development work.

- Technical details about preliminary specification

- Development plan

sf-3584904
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- Test script and related documentation
- Application level test

d. Share use case analysis for current NV Vault and
HyperVault products including, to the extent possible,
impact on system resource utilization and modeled or
measured advantage of Netlist product over alternative
technological solutions for each use case ex. NVDIMM-P
vs. DRAM + PCle SSD

- CPU, cache, memory, storage resource impact

- Required SW stack change and its impact

" - results at application & behavior level i.e. Verilog with

a description of the evaluation method

d. Share Samsung's view of design constraints ex.
maximum tolerable system resource usages, performance
impact, and cost

2. Jointly develop
specification for
NVDIMM-P product- by
March 31, 2016

Joint development of specification. Details to be discussed.

3. Joint standardization
of form factor, interface,
and protocol in JEDEC JC
40,45- by end of 2016

The Parties will work together to standardize NVDIMM-P Product specifications with appropriate standards bodies as set
forth in Section 5.1 of the Agreement. Samsung's current view is that the appropriate standardization body is JEDEC
JC40,45. Details to be discussed.

4. Joint development of the

specified product: Joint development of the specified product-customer sample.  Details to be discussed then formalized in a follow-up SoW.
customer sample by
December 1, 2016
18
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Schedule for Standardization and Productization
2015 2016
Q3 Q4 Q1 Q2 Q3 Q4
. Joint i
Joint Joint
RVLANIM-F Workshop Development Standardization
SPEC byDec1 | ©fSpecby by Dec 31
Y Mar 31 Y
Joint
NVDIMM-P Development of
Customer the customer
Sample sample by Dec
31
* Detailed schedule will be discussed further.
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