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I. THERE IS STILL NO RISK OF INCONSISTENT CLAIM
CONSTRUCTION POSITIONS BETWEEN PROCEEDINGS.

Patent Owner argues that Petitioner Southwest’s stipulation in Petitioner’s
Response Brief does not “remove the risk of inconsistent claim positions,” because
the stipulation does not “preclude Southwest from taking any other claim
construction position in the district court that it desires.” Reply at 1 (quotes omitted).

Critically, Patent Owner does not contend that any of Petitioner Southwest’s
current claim construction positions in the district court proceeding are inconsistent
with the Petition. Reply at 1-3. Instead, Patent Owner attempts to twist Petitioner
Southwest’s stipulation into an “express” reservation of rights to raise inconsistent
arguments in the future. This fact alone confirms that discretionary denial is not
warranted on this basis because, as Patent Owner admits, “a Petitioner is not strictly
prohibited from advancing inconsistent positions.” Paper 7 (“DD Brief”) at 7.

Indeed, the central requirement in recent PTAB practice is only that “a
petitioner must explain any inconsistent claim construction positions.” Caption
Health v. Univ. of British Columbia, IPR2025-01422, Paper 15 at 3 (Director Dec.
18, 2025) (citing Revvo Tech., Inc. v. Cerebrum Sensor Tech., Inc., IPR2025-00632,
Paper 20 (Director Nov. 3, 2025) (precedential)). Here, there is nothing for Petitioner
Southwest to explain, because it offers no inconsistent claim construction
positions, and Patent Owner does not contend otherwise.

Turning to American’s stipulation, Patent Owner attempts to argue that
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Petitioner American’s stipulation is “literally meaningless” because Petitioner
American chooses to pursue indefiniteness arguments that are consistent with the
Petition. Reply at 2. “Even more disturbing” for Patent Owner is the fact that
Petitioner American pursues claim construction arguments in its district court
proceeding that are not mentioned in the Petition. Reply at 2.

Again, Patent Owner cites nothing to support its argument that the mere
pursuit of indefiniteness or claim construction arguments in district court warrants
discretionary denial. Patent Owner never identifies any law that requires a petitioner
to stipulate to “take consistent claim constructions across both forums.” Reply at 3.
Moreover, Patent Owner does not explain how American’s claim construction
arguments are inconsistent with the Petition. Patent Owner summarily labels
American’s claim construction positions as inconsistent without any analysis.

Regardless, Petitioner American’s claim construction arguments are
consistent with the Petition. With respect to the three claim terms Patent Owner

99 ¢¢

complains of (relating to “a processor,” “a receiver,” and “a transmitter”), Petitioner
American simply argues that a single example of each respective type of device must
be capable of performing the actions associated with that device. Ex. 1034 at 6.

These constructions are consistent with the Petition. E.g., Petition at 31 (citing a

figure with only a single processor, receiver, and transmitter); id. at 33-34 (same);

id. at 61-62 (same).



Patent Owner’s mischaracterization of Petitioners’ stipulations is based on
nothing more than its own speculation that inconsistent arguments could arise in the
future. This speculation does not justify discretionary denial—the Petition should be
instituted.

II. PETITIONER AMERICAN’S INDEFINITENESS POSITIONS ARE
CONSISTENT WITH THE PETITION.

Patent Owner faults Petitioner American for allegedly failing to explain “why
the holding in /PXL renders American’s indefiniteness positions not inconsistent
with the Petition’s arguments.” Reply at 3 (quotes removed).

Petitioners did not fail to explain why /PXL indefiniteness is consistent with
the Petition’s arguments. As explained in Petitioners’ Response to Patent Owner’s
discretionary denial brief, indefiniteness under /PXL holds that a claim is invalid as
indefinite when it “recites both a system and the method for using that system.” /PXL
Holdings, LLC v. Amazon.com, Inc., 430 F.3d 1377, 1384 (Fed. Cir. 2005). IPXL
indefiniteness is distinct from the contention that a patent is indefinite because a
person of ordinary skill in the art would not be able to determine the meaning and
scope of a specific claimed limitation with reasonable certainty. It is this generic
form of indefiniteness, not /PXL indefiniteness, that the Director has previously
found to be inconsistent with the argument that claims should be given their plain
and ordinary meaning. E.g., Tesla, Inc. v. Intellectual Ventures Il LLC, IPR2025-

00340, Paper 18 at 2 (Director November 5, 2025) (informative). Alleging the *000
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Patent as indefinite under /PXL is not inconsistent with the Petition because /PXL
indefiniteness is tied to a structural defect with the claims, not a claim construction
ambiguity argument that would be at odds with a construction of plain and ordinary
meaning.

Nevertheless, Patent Owner argues that the Petition falls short of a standard
supposedly set forth by the Federal Circuit in Samsung Elecs. Am. v. Priusa Eng’g
Corp., 948 F.3d 1342 (Fed. Cir. 2020). Reply at 4. Patent Owner misreads
Samsung—there is no “exception” defined therein for IPR petitions in the context of
IPXL indefiniteness. Reply at 4. There is likewise no requirement in Samsung’s
holding that the Petition “explain how each challenged claim is obvious regardless
of whether it is treated as being directed to an apparatus or method.” /d. Rather, the
Samsung Court held that “[e]ven though the validity of the challenged claims may
be subject to question for /PXL-type indefiniteness,” that would “not necessarily
preclude the Board from addressing the patentability of the claims on section 102
and 103 grounds.” /d. at 1355. In other words, Samsung confirms that questions of
IPXL indefiniteness are not inconsistent with Board review of the obviousness of a
patent. Samsung supports Petitioners, not Patent Owner.

* * *
Patent Owner’s concluding accusation of “double-talk” is baseless. As

established above: there is no risk of inconsistency with respect to Petitioner’s claim



construction arguments between the district court proceedings and the Petition, and
Patent Owner’s complaints regarding Petitioners’ stipulations are based on
unsupported speculation and questionable legal theory, not facts.

III. CONCLUSION

For the reasons above, Petitioners respectfully ask the Director to institute the

Petition.
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