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I. INTRODUCTION

Petitioner (Apple Inc. or “Apple”) requests Director Review of the February
18, 2026 Decision discretionarily denying institution of the present proceeding
(IPR2025-01493). See Paper 15.

The Decision denying institution in this case was not the result of any defect
in the Petition or any discretionary factors that would have compelled denial of this
case alone. On the contrary, the discretionary factors strongly favored referral, as
indicated by the Director’s initial decision to refer the Petition. See Paper 12. The
denial in this case instead followed the Director’s decision denying’s Apple’s peti-
tions on a pair of related patents under Revvo Technologies, Inc. v. Cerebrum Sensor
Technologies, Inc., IPR2025-00632, Paper 20 (Squires November 3, 2025) (prece-
dential). Specifically, the Director concluded that “[1]t is not an efficient use of Of-
fice resources to maintain [this] proceeding at the Board in view of the discretionary
denials of IPR2025-01486 and IPR2025-01488, because intrinsically similar issues,
where the involved patents are in the same family, will be addressed by the district
court.” Id.

As this Request demonstrates, however, the Director’s finding that “intrinsi-
cally similar issues ... will be addressed by the district court” was premature. In-
deed, the Decision cited just two of Apple’s six other petitions on HBCU’s related

patents, but four other of Apple’s petitions have since been referred. See Paper 15
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of IPR2026-00104, -00105, -00107, and -00109. The Director has thus determined
that five of Apple’s seven petitions on HBCU’s related patents do not warrant dis-
cretionary denial under Revvo. Apple has also filed requests for Director Review of
the denials in IPR2025-01486 and -01488. Considering the relationship of the pa-
tents and overlapping prior art applied across the petitions, Board review of the pre-
sent Petition presents the most efficient path for resolving patentability of the patent
challenged in this proceeding (i.e., U.S. Patent No. 11,089,450 (“the *450 Patent™)).
Padagis US LLC v. Neurelis, Inc., IPR2025-00464, Paper 12, 3-4 (PTAB Jul. 16,
2025) (“[I]t is an efficient use of Board resources to address [] related patent[s].”).
For each of the reasons addressed herein, Apple’s Request for Director Re-
view should be granted, the Decision denying institution should be vacated, and the

Petition should be re-referred for consideration on the merits and instituted.

II. STATEMENT OF FACTS

A.  The Present Petition is One of Seven Apple Filed on Seven Re-
lated HBCU Patents

The *450 Patent is one of seven petitions Apple filed on related patents in the
same family that HBCU asserts against Apple in HBCU Messaging U.S. LP v. Apple,
Inc. et al., 1-24-cv-01199 (W.D. Tex.). See APPLE-1100. Beyond the present Pe-
tition, Apple filed petitions on related patents in IPR2026-00104, -00105, -00107,

and -00109 and IPR2025-01486 and -01488. All seven petitions apply overlapping
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prior art, including the Horvath (APPLE-1004) and Tsampalis (APPLE-1005) refer-
ences, against at least partially overlapping subject matter.

Importantly, this Petition, like the four that were just referred, suffers no on-
going claim construction issues. Indeed, the claim construction order in the parallel
proceeding does not construe any terms in this patent, and neither party proposed
any term of the 450 Patent for construction in the litigation. See APPLE-1116
(claim construction order construing no terms of the 450 Patent); see also APPLE-
1105 through -1108 (Markman briefing addressing no terms of the 450 Patent).
Thus, although the Decision acknowledged the relation of this Petition to petitions
filed in IPR2025-01486 and -01488 (see Paper 15, 1 n.2), this Petition more closely

mirrors those in the -00104, -00105, -00107, and -00109 proceedings.

B. The Discretionary Factors Strongly Favor Referral, as Indicated
by the Director’s Initial Referral Decision

Apple’s Opposition to HBCU’s Discretionary Denial Brief presented a com-
pelling case for referral. See Paper 8. Among other things, the Opposition detailed
material examination errors stemming from the applicant’s failure to cite a nullity
decision from the German Federal Court of Justice invalidating similar claims of a
counterpart European patent. /d., 2-10. The Opposition further explained that, if
instituted, the Board’s final written decision would be expected months before trial

in the parallel litigation. Id., 11-15. The challenged patent also is young (~4 years
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old at the time the Petition was filed). and this young age together with the German
court’s earlier invalidity determination confirm that HBCU lacks settled expecta-
tions in the patent. Id., 15-20. These facts, along with others addressed in the par-
ties’ discretionary denial briefing, culminated in a decision from the Director on Jan-

uary 9, 2026 referring the Petition for merits review. See Paper 12.

C. The Director Later Reversed the Initial Referral and Discretion-
arily Denied the Present Petition for Efficiency Due to its Rela-
tionship with a Pair of Other Petitions Denied Under Revvo

Despite a strong case for referral, HBCU’s gamesmanship led the Director to
prematurely reverse the initial referral decision. Even after raising vague allegations
of inconsistent claim construction positions in its discretionary denial brief, HBCU
continued to press for discretionary denial under Revvo in its POPRs both in this
proceeding and the two related proceedings that were aligned in schedule (i.e.,
IPR2025-01486 and -01488). See Paper 9 (IPR2025-01486), 23-24; Paper 9
(IPR2025-01488), 27-28; Paper 9 (IPR2025-01493), 25-26. HBCU’s arguments
were not only baseless but also improper, as the rules are clear that discretionary
arguments are not to be made in the POPR. See Interim Director Discretionary Pro-
cess Webpage! (“The petitioner and the patent owner should not present discretion-

ary considerations in the petition or the Patent Owner Preliminary Response (POPR),

U https://www.uspto.gov/patents/ptab/interim-director-discretionary-process

4
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respectively.”) (emphasis added).

HBCU’s belated Revvo arguments inspired additional briefing from both par-
ties on the issue, but those arguments were misleading. For instance, HBCU baldly
asserted that the assertion in the Petition that “no claim term requires construction
... conflicts[] ... with Petitioner’s contention in the parallel district court litigation,
in which Petitioner identified multiple terms|[] ... that it asserts require construction.”
POPR, 25. In fact, however, neither party proposed any claim term for construction
from the ’450 Patent and the Court construed no claims from the *450 Patent in its
Markman Order. See APPLE-1105, -1106,-1107,-1108, -1116. HBCU’s assertion
was simply false.

HBCU’s misleading arguments in both this proceeding and in [PR2025-01486
and -01488 led the Director to deny the first three of Apple’s petitions on HBCU’s
related patents in an Order dated February 18, 2026. Paper 15, n. 1. Specifically, as
noted above, the Director faulted just two of Apple’s petitions under Revvo, but
found no claim construction issues in either the present Petition or Apple’s four other
recently referred petitions. The Director nonetheless determined that “it is not an
efficient use of Office resources to maintain [this] proceeding at the Board in view
of the discretionary denials of IPR2025-01486 and IPR2025-01488, because intrin-
sically similar issues, where the involved patents are in the same family, will be

addressed by the district court.” Id., n. 2.
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D. The Director Recently Referred Apple’s Four Other Related Peti-

tions and Apple filed Requests for Director Review of the First
Two Related Petitions Denied Under Revvo

Following the Director’s decision to discretionarily deny IPR2025-01486, -
01488, and -01493, Apple filed requests for Director Review on March 10, 2026
addressing HBCU’s misleading arguments and explaining why Revvo should not
have applied in the -01486 and -01488 proceedings. The parties also submitted ad-
ditional briefing on Revvo in IPR2026-00104, -00105, -00107, and -00109. With
this briefing in hand, the Director issued a decision referring Apple’s latter four pe-
titions on HBCU’s related patents. See Paper 15 of [IPR2026-00104,-00105,-00107,

and -00109.

III. ARGUMENT

A.  The Decision Discretionarily Denying the Present Petition was
Premature and Based on an Erroneous Finding that Board Re-
view of the Present Petition Would Necessarily Yield Inefficiencies
with the District Court Proceeding

The Director’s determination that “it is not an efficient use of Office resources
to maintain [this] proceeding at the Board” was premature. Paper 15, n. 2. Indeed,
the Decision cited the denials of IPR2025-01486 and -01488, but the Decision was
made before the Director had the opportunity to consider Apple’s other petitions on
HBCU’s related patents in [IPR2026-00104, -00105, -00107, and -00109. These lat-

ter four petitions have since been referred.
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Because at least five of Apple’s seven petitions do not implicate claim con-
struction issues under Revvo, and the Director has recently referred four of the peti-
tions, the reasoning underlying denial of the present Petition no longer applies. The
Board will review Apple’s petitions on related patents if the petitions pass merits
review, leaving the Board as the most efficient forum to review overlapping issues
in the present proceeding. See Padagis, IPR2025-00464, Paper 12, at 3-4 (“[1]t is
an efficient use of Board resources to address [] related patent[s].”). The Director
likewise has the opportunity to refer and institute the two other denied proceedings
in [IPR2025-01486 and -01488 if Apple’s requests for Director Review are granted.
If the Director institutes any of Apple’s petitions on HBCU’s related patents, referral
and institution of the present Petition on the 450 Patent would likewise be appro-

priate here.

IV. CONCLUSION

Apple respectfully requests that the request for Director Review be granted,
that the Director’s decision denying institution be vacated, and the Petition be re-

ferred and instituted on the merits.
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