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Patent Owner’s request in the Preliminary Response that the Petition be de-

nied for advancing inconsistent claim constructions is confounding because neither 

party proposed constructions for any term of the ’450 Patent in the parallel district 

court litigation.  See APPLE-1105, APPLE-1106, APPLE-1107, APPLE-1108.  Pe-

titioner’s position has been consistent across forums that all claim terms should be 

given their plain and ordinary meaning. See id.; Pet., 5.  While the parties proposed 

constructions for certain claim terms of other patents involved in the district court 

case, none of those terms are recited in claims of the ’450 Patent.  Id.  Patent Owner’s 

assertion that “Petitioner identified multiple terms, including terms from the ’127 

patent [sic], that it asserts require construction,” is not relevant to the ’450 Patent.  

POPR, 25.  The district court’s recent claim construction order confirms that no 

terms were construed from the ’450 Patent.  See APPLE-1116. 

As no inconsistency exists between Petitioner’s claim construction positions 

in the IPR and district court, Petitioner respectfully submits that institution denial on 

this basis would be inappropriate.1  Samsung Elecs. Co., Ltd. v. Wilus Institute of 

 
1 Because HBCU did not provide more specific arguments in either its Discretion-

ary Denial Briefing or POPR, it has waived making such arguments in its sur-reply 

to this brief.  37 C.F.R. § 42.23(b); see Trial Practice Guide, § II.I (“‘Respond,’ in 
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Standards & Tech. Inc., IPR2025-01069, Paper 16 at 7 (Dec. 10, 2025) (“the record 

does not show inconsistent claim construction positions that warrant denial under 

PTAB precedent”); Revvo Technologies, Inc. v. Cerebrum Sensor Technologies, 

Inc., IPR2025-00632, Paper 36 at 4 (PTAB Jan. 26, 2026) (precedential). 

 

Respectfully submitted, 
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Attorneys for Petitioner  

 

the context of 37 C.F.R. § 42.23(b), does not mean proceed in a new direction with 

a new approach as compared to the positions taken in a prior filing.”). 
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