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The claim construction arguments raised in HBCU’s Patent Owner Prelimi-

nary Response (POPR) have been rendered moot by the district court’s claim con-

struction ruling, which was issued January 28, 2026.  See generally APPLE-1117.  

The Order holds that all disputed terms related to the ’182 Patent should be given 

their plain and ordinary meaning.  See APPLE-1117, 1-4 (construing the terms 

“bearer” and “wherein…when”).  The Director has explained that, “in the generally 

rare instances where diverging constructions are advanced before two different tri-

bunals, a party may proffer a different, broader construction before the Board when 

the district court already has rejected petitioner’s narrower construction.”  Revvo 

Technologies, Inc. v. Cerebrum Sensor Technologies, Inc., IPR2025-00632, Paper 

36 at 4 (PTAB Jan. 26, 2026).  The Court’s constructions are consistent with the 

positions taken in the IPR, and therefore there is no divergence. 

Even if the Court hadn’t ruled on the constructions, the POPR simply reiter-

ates the same arguments advanced in Patent Owner’s Discretionary Denial Briefing.  

Compare Paper 9, 26-28 with Paper 7, 6-8.  Then as now, HBCU has identified no 
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inconsistency between Apple’s analysis in the IPRs and its claim construction posi-

tions in district court.1  See id.  Apple respectfully submits again that it was unnec-

essary under Wellman to formally construe the claim terms in the Petition because 

the claims would be rendered obvious by the Petition grounds under any reasonable 

constructions, including Apple’s district court constructions. 

 

Respectfully submitted, 

 

 

Dated: February 3, 2026   /W. Karl Renner/     

W. Karl Renner, Reg. No. 41,265 

David Holt, Reg. No. 65,161 

Nicholas Stephens, Reg. No. 74,320 

Fish & Richardson P.C. 

      60 South Sixth Street 

Minneapolis, MN 55402 

      T: 202-783-5070 

F: 877-769-7945 

 

Attorneys for Petitioner  

 
1 Because HBCU did not provide more specific arguments in either its Discretion-

ary Denial Briefing or POPR, it has waived making such arguments in its sur-reply 

to this brief.  37 C.F.R. § 42.23(b); see Trial Practice Guide, § II.I (“‘Respond,’ in 

the context of 37 C.F.R. § 42.23(b), does not mean proceed in a new direction with 

a new approach as compared to the positions taken in a prior filing.”). 
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