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I. INTRODUCTION

Petitioner (Apple Inc. or “Apple”) requests Director Review of the February
18, 2026 Decision denying institution of the present proceeding (IPR2025-01486).
See Paper 15. The Notice of institution denial indicated that “[a]lthough previously
referred, this case is now discretionarily denied in view of Revvo Techs., Inc. v. Cer-
ebrum Sensor Techs., Inc., IPR2025-00632, Paper 20 (Director Nov. 3, 2026) (prec-
edential).” Id., n. 1.

The Decision followed Patent Owner’s (HBCU Messaging US LP or
“HBCU”) unfounded contentions of inconsistent claim construction positions be-
tween the Petition and parallel litigation on the *127 Patent. Indeed, only twelve
days prior to the Decision, HBCU filed a Sur-Reply (Paper 14) that blatantly mis-
characterized the claim construction record in the parallel litigation and offered false
statements concerning the same. This led the Director to rely on inaccurate infor-
mation in resolving whether to terminate. Consequently, the Decision denying insti-
tution was based on erroneous findings of material fact or law, and/or amounted to
an abuse of discretion, because Apple’s Petition was not inconsistent with its claim
construction positions in Court.

This Request demonstrates that Apple’s positions were not inconsistent and
that Revvo should not have applied. Accordingly, Apple’s Request for Director Re-

view should be granted, the Decision denying institution should be vacated, and the
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Petition should be re-referred for consideration on the merits and instituted.
II. THE DECISION ERRED IN FOLLOWING HBCU’S MISREPRE-
SENTATIONS AND DENYING INSTITUTION UNDER REVVO BE-

CAUSE APPLE’S PETITION IS NOT INCONSISTENT WITH ITS
CLAIM CONSTRUCTION POSITIONS IN COURT

Three claim terms from the *127 Patent were the subject of construction in the
parallel litigation: (1) “bearer,” (2) “cellular core network,” and (3)
“wherein...when”. See APPLE-1116. Contrary to HBCU’s contentions, Apple’s
claim construction positions for each of these terms in Court is not inconsistent with
their treatment in the Petition. The record thus fails to support denial under Revvo.
The Decision’s finding otherwise was clear error based on an incomplete and inac-
curate record of the District Court proceeding left by HBCU in its Sur-Reply.

A. “bearer”

Apple’s treatment of “bearer” in the Petition is consistent with its Court con-
struction. While unacknowledged in HBCU’s briefing, the Petition’s identification
of “GPRS” as a “packet switched bearer” for MMS messaging aligns precisely with
the explanation in the ’127 Patent that “[t]he packet-switched bearer may be ...
GPRS.” Pet., 42-43; APPLE-1001, 2:62-63; see also id., 1:59-61 (“MMS was first
introduced in 2.5 generation networks such as GPRS, which provides an Internet
Protocol (IP) overlay to the existing GSM networks”). Indeed, Apple’s District
Court claim construction briefing cited this same portion of the specification to il-

lustrate how its proposed construction of “bearer” as “a communication channel or
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protocol” encompasses each of the examples disclosed in the specification, including
GPRS. See APPLE-1107, 9 (“The packet-switched bearer may be ... GPRS” (quot-
ing APPLE-1001, 2:61-3:2)).

Also notable, HBCU’s District Court claim construction proposal explicitly
identifies “GPRS” as a “bearer.” See APPLE-1106, 1 (HBCU construing “bearer”
as “[a] protocol running on a channel for transmitting data including SS7, GSM SS7,
HSDPA, WCDMA, CDMA2000, GPRS, Bluetooth, Wifi, WiMax, or any other
WPAN, WLAN, or WWAN wireless data transfer protocol.”). Apple’s Petition thus
addresses “bearer” consistent with the District Court claim construction proposals
of both parties, and the absence of dispute over this term’s meaning rendered unnec-
essary a formal claim construction for this term in the Petition. Wellman, Inc. v.
Eastman Chem. Co., 642 F.3d 1355, 1361 (Fed. Cir. 2011) (“claim terms need only
be construed to the extent necessary to resolve the controversy”) (cited in Pet.,5).

HBCU blatantly mischaracterized events in Court by falsely alleging that the
parties have an ongoing dispute over “bearer” that may require the Court to re-con-
strue the term at a later stage of the proceeding. Sur-Reply, 1 (“[The Court’s] current
‘plain and ordinary’ ruling will likely need to be revisited later, on a fuller record,
because the parties disagree about what that ordinary meaning is.”), 3 (“[B]Joth the
Court and Parties currently understand that both these terms may require further

construction later”). HBCU omits that, immediately after the Markman hearing,
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“[t]he parties propose[d] the Court construe [bearer] to have its ‘plain and ordi-
nary meaning.”” EX2030 (emphasis added); see also EX2031. Acknowledging the
joint proposal, the Court then ordered that “bearer” be given its plain and ordinary
meaning, specifically noting that this construction was “final.” APPLE-1116 (em-
phasis added). Now resolved as consistent with the Petition, “bearer” is not relevant
to institution of this IPR.

HBCU’s gamesmanship is prominent. Its Motion for Discretionary Denial
never identified Apple’s or HBCU’s specific claim construction that supposedly cre-
ated tension between the Court and PTAB. Apple nonetheless provided this infor-
mation in its Opposition briefing to inform the Director of Apple’s constructions and
to explain why formal constructions were unnecessary in the Petition under Well-
man. Opp. 20 (citing APPLE-1105, -1106, -1107, -1108 (claim construction brief-
ing)). HBCU then raised new allegations of inconsistencies in the POPR, contrary
to the Director’s instruction that “[t]he petitioner and the patent owner should not
present discretionary considerations in the petition or the Patent Owner Preliminary
Response (POPR), respectively.” Interim Director Discretionary Process Webpage,
https://www.uspto.gov/patents/ptab/interim-director-discretionary-process (empha-
sis added); POPR, 23-24.

Still, the claim construction briefing that Apple submitted with its Opposition

reveals that Apple’s focus in Court was offering an alternative construction for
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“bearer” consistent with plain meaning, to counter HBCU’s attempts to construe
bearer in a manner that was likely to both lead to confusion and improperly exclude
disclosed embodiments. APPLE-1106, 13 (“HBCU Messaging’s construction is []
unnecessarily verbose. There is no good reason to present jurors with 12 examples
of messaging protocols.”), 4 (HBCU’s “construction of ‘bearer’ inexplicably re-
places [] one simple word with 31 more complicated words”). But throughout its
briefing in the IPR, HBCU ignores that HBCU—not Apple—identified “bearer” as
a term requiring construction in Court. See APPLE-1123; APPLE-1124. Indeed, but
for HBCU’s actions, Apple explained to the Court that a construction should not
have been necessary for this term:
[O]n this term [bearer], Apple did provide a construction to
the extent it was helpful to the Court. But this was not a term
that we had thought needed construction. ... [IJt’s been our
position that one of skill in the art would understand this,

have a plain and ordinary meaning to it. 1t’s a bearer.

APPLE-1117, 46-47 (emphasis added); see also id., 43 (“We also think that it is
consistent with the plain meaning.”). Thus, Apple’s Court construction has always
been consistent with its PTAB construction. HBCU conveniently ignored these facts

in the Sur-Reply.
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The Sur-Reply also fails to acknowledge that Apple’s proposed Court con-
struction was broader than HBCU’s. Both parties agreed in Court that a “bearer”
encompasses communication or messaging “protocols” such as GPRS, which Apple
mapped in the Petition. APPLE-1105, 12-13; APPLE-1117, 37:14-39:19, 43:6-14.
The parties’ dispute in Court centered over whether the full scope of “bearer” further
encompassed “channels” apart from the protocols used for messaging over channels.
1d. Apple contended that “bearer”” encompassed both protocols and channels; HBCU
sought to limit “bearer” to protocols only. Id.; see also APPLE-1116.

HBCU’s allegations of gamesmanship are plainly unfounded in this context,
especially as Apple never proposed that “bearer” should be construed narrowly in
Court in any way that would have excluded Apple’s prior art mappings in the Peti-
tion. The Petition instead mapped a prior art protocol (GPRS) to the claimed “bearer”
in a manner that not only aligned with Apple’s proposed Court construction, but that
also satisfied HBCU’s narrower construction and using a protocol that was explicitly
identified as a “bearer” in the specification of the *127 Patent. These facts implicate
none of the concerns over inconsistencies, inefficiencies, or unfairness expressed in
Revvo. See Revvo at 4 (“The Board’s claim construction rules are designed to ensure
that the Board correctly construes claim terms and to minimize inconsistency in
claim construction between forums. ... To that end, the rules discourage petitioners

from seeking broader constructions at the Board to support a patentability challenge
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while seeking narrower constructions in litigation to avoid infringement liability.”).

Likewise, HBCU’s citation in the Sur-Reply to the W.L. Gore case to insinuate
that Apple committed “a fundamental violation of the most basic principles of patent
law and of simple fairness” by “us[ing] of one construction for purposes of infringe-
ment and a different construction for purposes of validity” is inapt here. Sur-Reply,
2. Again, Apple’s treatment of “bearer” in the IPR aligned with both parties’ pro-
posed constructions in Court and with the *127 Patent specification.

B. “cellular core network”

Similarly, Apple’s treatment of “cellular core network” in the Petition is not
inconsistent with its construction in Court. Compare APPLE-1105, 13 (Apple pro-
posing “A network connecting cellular base stations.”), with Pet., 60 (citing multiple
corroborating exhibits (APPLE-1011, APPLE-1014, and APPLE-1015) to demon-
strate that Horvath’s circuit services network 104 includes a network connecting cel-
lular base stations). Here also, HBCU, not Apple, identified “cellular core network”
as a term requiring construction. See APPLE-2029. And similarly, Apple’s claim
construction briefing highlighted the flaws in HBCU’s overly narrow construction
in a manner consistent with the meaning advanced in the Petition, including citing
to a technical dictionary that reflects the plain and ordinary meaning of the term.
APPLE-1105, 13 (“Apple does, however, object to HBCU Messaging’s baseless im-

portation of numerous limitations that complicate rather than elucidate the term’s
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meaning”), 4, 15 (citing Newton’s Telecom Dictionary).

As with its arguments over “bearer,” HBCU’s contention that Apple sought
an unfair advantage through its proposed construction in Court does not match up to
reality. Again, HBCU proposed the narrower construction in Court; Apple’s was
broader. See APPLE-1106, 10-14 (HBCU relying on prosecution disclaimer to pro-
pose limiting “cellular core network” to “[o]ne or more entities responsible for:
maintaining a database of subscriber information for a cellular network, for example,
a home location register (HLR) and/or a home subscriber server (HSS); providing
access to a short message service center (SMSC) or multimedia message (MMS)
server; and providing Internet access to one or more mobile devices via at least mo-
bile operator base stations.”). Accordingly, the concerns animating Revvo where a
“petitioner[] ... seek[s] broader constructions at the Board to support a patentability
challenge while seeking narrower constructions in litigation to avoid infringement
liability” do not apply here, particularly where Apple proposed a broader construc-
tion in Court and mapped the art not inconsistent with that construction in the Peti-
tion. Rewo, 4.

Importantly, Apple also brought its construction of “cellular core network™ to
the Director’s attention at its first opportunity for briefing after Revvo was released
and made precedential. Opp., 20 (citing claim construction briefing APPLE-1105, -

1106, -1107, -1108). Apple did this proactively even though HBCU elected not to
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submit the parties’ constructions in its Motion for Discretionary Denial. Regardless,
Apple’s proposed construction is no longer relevant because the Court adopted
HBCU’s proposal as its “final” construction in the Markman Order. APPLE-1116,
2. Apple’s Preliminary Reply (Paper 13) explains how the Petition’s prior art com-
bination still meets the “cellular core network” limitations of the Challenged Claims
even under HBCU’s construction as the Court adopted. Reply, 2-3. The Petition
grounds thus remain viable even if the Board construes “cellular core network™ in
the same manner as the Court.

C. “wherein ... when”

HBCU’s arguments over the “wherein ... when” terms are similarly deficient.'

1 <

wherein ... when” is a shorthand for four limitations recited in claims of the
’127 and ’182 patents that each similarly describe an action (“wherein”) and a con-
dition (“when”) for the action. The parties and the Court have addressed “wherein
... when” only in the context of these four limitations of the *127 and 182 patents.
See APPLE-1105, 6 (Apple’s opening claim construction brief); APPLE-1116, 2-4
(Markman Order addressing “wherein...when” for 127 and ’182 patents). No
claims asserted from the other five patents in Court includes a “wherein ...
when” limitation subject to the Court’s construction. Apple’s challenges to the

asserted claims in related petitions on those five patents are therefore not impacted
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Because the Petition’s prior art combination addresses the conditional relationship
articulated in Apple’s proposed construction in Court, there is no divergence be-
tween Apple’s treatment of “wherein ... when” at the PTAB and Apple’s construc-
tion in Court. See APPLE-1105, 6-10; APPLE-1117, 23:20-24; Pet., 55-61.

In the Sur-Reply, HBCU argues that “nothing absolves Petitioner from its fail-
ure to seek claim construction here or to at least make the Board and Director aware
of its differing positions.” Sur-Reply, 1. Not so. HBCU disregards critical facts.

First, because the Petition applied art consistent with Apple’s proposed con-
struction in Court (and therefore also consistent with HBCU’s broader position),
there was no need to formally construe “wherein...when” in the Petition under Well-
man. See Pet., 5.

Second, the contention that Apple “fail[ed] ... to at least make the Board and
the Director aware of its differing positions” is false. As discussed above, Apple’s
Opposition brief (Paper 8)—i.e., Apple’s first opportunity for briefing following re-
lease of Revvo—expressly acknowledged that “the parties identified several terms
for construction in district court” and cited each party’s claim construction briefing.

Opp., p- 20 (citing APPLE-1105, -1106, -1107, -1108). By contrast, HBCU elected

by “wherein...when” constructions. See IPR2025-01493, IPR2026-00104,

IPR2026-00105, IPR2026-00107, and IPR2026-00109.

10
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not to submit the parties’ specific claim construction proposals from Court with its
Motion for Discretionary Denial. Apple thus went beyond what was necessary to
respond to HBCU’s arguments to inform the Director of its positions in Court and
to explain why formal constructions were unnecessary in the Petition under Well-
man. Opp., p. 20. This is exactly what Revvo calls for. See Revvo, 3-4 (“Although
the Board’s trial rules do not necessarily prohibit petitioners from taking inconsistent
claim construction positions before the Board and a district court, when a petitioner
takes alternative positions before the Board and a district court, that petitioner
should, at a minimum, explain why alternative positions are warranted.”) (internal
quotations omitted).

Third, HBCU’s criticisms are not applicable in view of more recent develop-
ments in Court. For example, Apple agreed before the Decision denying institution
to maintain plain and ordinary meaning for “wherein...when” in Court, not incon-
sistent with the Petition. See EX2030. Although HBCU notes that the parties ex-
pressed disagreement over the plain and ordinary meaning in an email to the Court
following the Markman hearing, it is still the case that the Court proceeded to “order
plain and ordinary meaning for the ‘wherein...when’ terms at this stage.” EX2031;
APPLE-1116.

For avoidance of doubt, however, and in an effort to moot the parties’ earlier

dispute, unless the Court requests further clarification from the parties or if HBCU

11
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itself seeks further construction, Apple certifies that it will apply the plain and or-
dinary meaning of the “wherein...when” terms in the district court litigation, con-
sistent with the Court’s recent Order. Apple’s treatment of “wherein...when” in this
IPR has been and will remain consistent with the Court’s construction if IPR is in-
stituted.

III. CONCLUSION

As noted by the initial referral, other discretionary factors strongly favor re-
ferral of the Petition for the reasons addressed in Apple’s Opposition briefing, such
that the PTAB remains the best forum to adjudicate patentability of HBCU’s patents.

See Paper 12.

12
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Accordingly, and for each of the reasons addressed herein, Apple respectfully
requests that Apple’s request for Director Review be granted, that the Director’s
decision denying institution be vacated, and the Petition be referred and instituted
on the merits.

Respectfully submitted,

Dated: March 10, 2026 /W. Karl Renner/
W. Karl Renner, Reg. No. 41,265
David Holt, Reg. No. 65,161
Nicholas Stephens, Reg. No. 74,320
Fish & Richardson P.C.
60 South Sixth Street
Minneapolis, MN 55402
T: 202-783-5070
F: 877-769-7945

Attorneys for Petitioner
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