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I. INTRODUCTION 

After the Request for Discretionary Denial (Paper 9), the Director issued the 

precedential decision in Revvo Techs., Inc. v. Cerebrum Sensor Techs., Inc., 

IPR2025-00632, Paper 20, 3-4 (Nov. 3, 2025), in which the Director held “when a 

petitioner takes alternative positions before the Board and a district court, that 

petitioner should, at a minimum, explain why alternative positions are warranted.” 

Here, after Patent Owner raised the Petitioner’s inconsistent claim 

construction positions (no construction provided at all in its IPR petition and a 

narrow construction provided in district court), the Director provided Petitioner with 

an opportunity to explain them. EX2046. Instead of doing so, Petitioner attempts to 

(1) distinguish Revvo by limiting it to its precise facts, (2) justify its failure to offer 

any construction at all in IPR, while at the same time offering a narrow construction 

in district court for the admitted purpose of avoiding infringement liability, and (3) 

belatedly consent to its district court construction in this IPR. See Paper 12 (“Supp. 

Discr. Opp.”). For the reasons discussed below, Petitioner’s arguments should be 

rejected, and this IPR should be discretionarily denied.1   

 
1 Patent Owner has requested additional briefing to address the same issue in 

IPR2025-01066 (involving the same parties and a related patent), which was 

previously referred to a merits panel; the panel has not yet responded to that request. 
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II. DISCUSSION 

A. The Director Has Not Limited Application of Revvo to Its Facts. 

First, Petitioner attempts to justify its differing claim construction positions 

by arguing Revvo does not apply because in that proceeding the petitioner offered 

different express constructions, whereas here Petitioner offered an express 

construction in district court and no construction in IPR. Supp. Discr. Opp. 2-3.  

But the Director has applied Revvo to facts similar to those here. For example, 

in IPR2025-01095, the Director initially referred the petition but subsequently 

discretionarily denied it in light of Revvo. See Baby Generation, Inc. v. Baby Jogger, 

LLC, IPR2025-01095, Paper 17, 1 n.* (Dec. 1, 2025). In that IPR, petitioner 

proposed constructions for terms in district court, whereas it contended no express 

constructions were needed for those terms in IPR. See id., Paper 14, 4 (citing Pet. 7-

9). Petitioner did not dispute that it failed to offer a construction for those terms in 

the petition, but instead argued that “the challenged claims are unpatentable under 

any reasonable interpretation.” Id., Paper 15, 2.  

So too here. Specifically, in district court, Petitioner is advancing an express 

construction of “quality assessment value” as “score of diagnostic image quality” 

(EX1039, 1), whereas in IPR, Petitioner provided no construction for that term at 

all, instead arguing the prior art “discloses the claimed features under any reasonable 

interpretation of the claim language” (Pet. 10). These are similar facts to IPR2025-
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01095, where the Director applied Revvo to discretionarily deny institution. The 

Director should follow suit here. 

B. Petitioner Has Not Justified Its Inconsistent Claim Construction 
Positions. 

In attempting to justify its differing claim construction positions in different 

forums, Petitioner admits that it proposed its express construction of “quality 

assessment value” in district court in an attempt to avoid infringement liability. 

Supp. Discr. Opp. 4. This alone supports discretionary denial under Revvo, which 

stated “[t]he Board’s…rules are designed to...discourage petitioners from seeking 

broader constructions at the Board to support a patentability challenge while seeking 

narrower constructions in litigation to avoid infringement liability.” Revvo, at 4 

(emphasis added). 

Petitioner next argues its district court construction is really “an express 

statement of the correct plain and ordinary meaning.” Supp. Discr. Opp., at 4. But 

the parties’ district court construction briefing makes clear that Petitioner is 

proposing a construction in litigation that is narrower than the plain and ordinary 

meaning by attempting to limit a “value” to only a “score” based on non-limiting 

examples in the patent specification. See EX2047, 6-10; EX2048, 19-21. Indeed, 

despite Petitioner’s attempt to limit the term, the specification also describes the term 

as “representing a quality assessment” of ultrasound images—which is broader than 

a “score.” EX1001, Abstract, 1:42-43, 2:37-40, 3:40-41, 3:53-56, 6:42-45, 12:56-57, 
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16:39-43. Petitioner’s litigation construction is narrower on its face than the plain 

and ordinary meaning of the term.  

Petitioner further argues that “the construction provided to the district court is 

an express statement of the same interpretation Petitioner is applying in the Petition.” 

Supp. Discr. Opp., at 4. But Petitioner chose not to provide that express construction 

in the Petition, and neither Patent Owner nor the Director should be expected to intuit 

Petitioner’s unwritten but allegedly intended construction. Indeed, Petitioner’s 

choice to hide the ball in its Petition is directly contrary to the Board’s rules, which 

require a petition to identify “[h]ow the challenged claim is to be construed.” 37 

C.F.R. §42.104(b)(3).   

Additionally, Petitioner’s argument that Krishan discloses a “quality 

assessment value” under its district court construction should not be countenanced. 

If Petitioner wanted to argue this claim term is limited to a score, and that Krishnan 

discloses that claim term under Petitioner’s narrow construction, Petitioner should 

have done so in the Petition. Springing this position on Patent Owner and the 

Director now is simply too late. Importantly, allowing such an ex post facto 

justification would disadvantage patent owners by depriving them the chance to 

address such claim construction arguments in the preliminary response and would 

encourage gamesmanship by petitioners. And it appears the Director rejected such a 

justification in IPR2025-01092. See id., Paper 15, 2-5 (attempting to justify 
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inconsistent claim construction positions based on the IPR prior art’s alleged 

teachings), Paper 17, 1 n.* (discretionarily denying institution based on Revvo). The 

Director should reject that justification here.  

C. Petitioner Cannot “Consent” To Applying Its District Court 
Construction in the IPR. 

As a last-ditch effort to avoid discretionary denial, Petitioner states it 

“consents to use before the Board the same construction that was expressly stated to 

the district court.” Supp. Discr. Opp., at 5. It is unclear what Petitioner intends with 

such “consent”; nevertheless, it would not resolve the issue. As the Director stated 

in Revvo, the Board’s rules “are designed to ensure that the Board correctly construes 

claim terms and to minimize inconsistency in claim construction between forums.” 

Revvo, at 4.  

Here, Petitioner had an obligation to present its construction to the Board, so 

that Patent Owner could dispute that construction, and the Board could apply the 

correct construction based on its own determination. In other words, the Board, not 

the Petitioner, decides the correct construction of claim terms.  

III. CONCLUSION 

For the reasons discussed herein and in Patent Owner’s Request for 

Discretionary Denial (Paper 9), the Director should discretionarily deny institution 

of this IPR. 
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