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Petitioner submits this brief pursuant to the Board’s November 21, 2025 email
(Ex. 3102) authorizing briefing to address the impact of Revvo Technologies, Inc. v.
Cerebrum Sensor Technologies, Inc., IPR2025-00632, Paper 20 (Nov. 3, 2025)
(precedential) and Tesla, Inc. v. Intellectual Ventures Il LLC, IPR2025-00340, Paper
18 (Nov. 5, 2025) (informative) on this proceeding. As explained below, Petitioner’s
claim construction positions before the Board and district court are consistent and
align with the guidance in Revvo and Tesla. In particular, the Petition asserts grounds
based on prior art that satisfies Petitioner’s positions in both forums, notwithstanding
the indefiniteness of one limitation in claim 14. Petitioner has not pursued broader
constructions before the Board and narrower constructions in district court to avoid
infringement. Petitioner has shown that the circumstances in the litigation warrant
its claim construction positions, ensuring claim scope is maintained in both forums.

I. THE CLAIM CONSTRUCTIONS IN THE DISTRICT COURT

As discussed in its Opposition to Patent Owner’s Request for Discretionary
Denial (Paper 11), Petitioner filed its Petition five weeks before Plaintiff Pratt Retail
Specialties, LLC (“Pratt”) served its initial infringement contentions in the litigation,
and 13 weeks before the parties proposed terms for construction. /d., 6-7; EX1027.
Pratt’s contentions assert only claims 7-11, 13, and 14 of the *148 Patent. /d., 3-4.
They also revealed that Pratt intends to improperly broaden the scope of claim terms,

the parties dispute the ordinary meaning of the terms, and resolution of the disputes
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by the court is necessary. EX1025, 10-29; O2 Micro Int’l Ltd. v. Beyond Innovation
Tech. Co., 521 F.3d 1351 (Fed. Cir. 2008). Today, the parties filed a joint claim
construction brief in which Petitioner proposed five terms for construction and one
term (“placing limitation™) as indefinite. EX2005, 47, EX1033. Petitioner’s positions
on the terms are warranted and do not disfavor institution, as discussed below.

A. Petitioner’s Claim Construction Positions Are Consistent

First, in the district court, Petitioner proposed that “polymer layer” means “a
continuous sheet of a polymer that forms a substantially uniform substrate.”
EX1033, 3. Pratt contends that this term covers non-continuous materials, e.g., mere
dots of glue. That position has zero support in the patent and highlights the need to
construe this term in the litigation and clarify the claim scope. Petitioner’s
construction aligns with its position in the Petition for all grounds, asserting prior art
that discloses a continuous layer of polymer upon which aluminum is deposited.
Paper 1, 19-20, 36, 55-58, 62, 69-71.

Second, in the district court, Petitioner proposed that “depositing an aluminum
layer on the polymer layer” and “an aluminum layer deposited on the fourth surface”
mean “vacuum depositing aluminum” onto the polymer layer or the fourth surface,
respectively. EX1033, 4-5. Pratt contends the terms have no chemical meaning and
merely mean “placing” an aluminum layer on a polymer layer. Id. Petitioner’s

construction in the litigation is consistent with its position in all grounds, asserting
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prior art that discloses metalized aluminum that is vacuum or vapor deposited onto
a polymer substrate. Paper 1, 22-23, 36-37, 46, 50-51, 58, 62, 69-71.

Third, in the district court, Petitioner proposed that “the aluminum layer
causes an emissivity of the recyclable packaging to be equal to or smaller than a first
value of 0.10” means “because of the aluminum layer, the recyclable packaging (not
the aluminum layer alone) has an emissivity equal to or smaller than a first value of
0.10 when measured from the aluminum facing side.” EX1033, 6. The parties’ O2
Micro dispute centers on the phrase “emissivity of the recyclable packaging.”
Petitioner argues it means emissivity of the packaging, while Pratt argues it means
emissivity of the aluminum layer alone. Notably, this dispute arose from Pratt’s
frivolous infringement position based on it peeling an accused bag apart and running
emissivity tests directly on the exposed aluminum layer. EX1034.

Petitioner’s construction entirely aligns with its explanation of this limitation
in the Petition, as well as the ordinary meaning of the term to a POSITA. Paper 1,
23-27, 43; EX1003, 9988-94. Moreover, all grounds in the Petition align with this
construction, asserting prior art that discloses metallized aluminum layers that cause
a packaging material to have an emissivity < 0.10 when measured with the aluminum
side facing an emissometer. Paper 1, 23-27, 43, 50-51, 57, 62-63, 65, 69-71.

Fourth, in the district court, Petitioner proposed that “said aluminum layer [is

configured to acquire / acquires an] optical density (OD) of less than 0.09” means
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“the entire aluminum layer becomes transparent and acquires an optical density
(OD) of less than 0.09.” EX1033, 7. In the Petition, Petitioner explains this limitation
in the same way, relying on the patent’s description that “aluminum is considered to
be transparent, for the purposes of this disclosure, when the optical density (OD) is
less than 0.09.” Paper 1, 38; EX1001, 10:52-67.

Fifth, in the district court, Petitioner proposed that “said aluminum layer
becomes fully oxidized” means “all of the aluminum in the aluminum layer becomes
transparent.” EX1033, 9. This construction is consistent with Petitioner’s positions
in the Petition, asserting prior art in which the aluminum layer is fully oxidized,
“completely consumed,” and “entirely transparent.” Paper 1, 28-30, 51-52, 69-71.

B. Petitioner’s Position on the Placing Limitation is Warranted

Because, Notwithstanding its Indefiniteness, a POSITA Would
Understand that the Limitation is Satisfied by the Prior Art

In Tesla, the Director explained that a petitioner is not prohibited from arguing
a limitation is indefinite in district court and proffering an invalidity argument in an
IPR if it is shown, “notwithstanding the alleged indefiniteness of the claim term, an
ordinarily skilled artisan would understand that the asserted art satisfies the claim
limitation.” IPR2025-00340, Paper 18, 3-4. While the limitation “placing a reflective
insulation material in a pre-defined proximity with the good, the pre-defined
proximity being suitably chosen to provide adequate thermal insulation to the good”

(the “placing limitation”) recited in claim 14 is indefinite, the prior art asserted in all
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grounds nonetheless satisfies the limitation. Thus, Petitioner’s positions on the term
before the district court and the Board are warranted. Paper 1, 41-42, EX1033, 10.

In the district court, Petitioner argues that the placing limitation is indefinite
because there is no way to determine the “pre-defined proximity” with packaging
that loosely holds goods, like a bag with food inside. For example, the patent
provides no guidance for pre-defining the proximity of the good in a bag where the
distance between the surface of the packaging/bag and the good varies because the
bag is flexible and the good is free to move around inside the bag.

Notwithstanding the indefiniteness of the limitation, the Petition shows that
Gundlach (EX1005) satisfies it. Paper 1, 41-42. The Petition explains that the *148
Patent includes a “wrap” embodiment, where the packaging wraps around the good.
Id., 41 (citing EX1001). The Petition shows that Gundlach teaches a similar “wrap”
embodiment, where a good is “placed” on a sheet that is “rolled around” or wrapped
around the good. /d., 41-42 (citing EX1005). A POSITA would understand that
Gundlach’s wrap satisfies the placing limitation (EX1003, 99135-137) because the
packaging material is wrapped, i.e., pressed tight, against the good, and there is no
variability in the placement of the good. Hence, the proximity between the wrap and
the good is always pre-defined.

II. CONCLUSION

Thus, the Petition should not be denied for claim construction reasons.
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