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When Acting Director Stewart referred L&W’s Petition to the merits panel, 

the claims of the ’014 Patent had already been held invalid under 35 U.S.C. § 101.  

Evolution is now asking this panel to second-guess the Acting Director’s decision 

by recycling the same arguments she rejected.  There is no basis for that.  And 

Evolution altogether ignored the panel’s request that it identify authority for 

terminating this instituted IPR—because no such authority exists.  Evolution is 

taking its shot in the current climate at the Office, but the law and the equities are 

not on its side.  L&W prepared and filed its Petition at great expense to protect itself 

from a patent that Evolution refuses to let die.  L&W overcame the significant hurdle 

of discretionary denial, and it should not be stripped of the proceeding it earned, 

particularly when Evolution has refused to provide a covenant not to sue, a release, 

or a waiver of its right to appeal. 

I. BACKGROUND 

On February 11, 2025, the district court found the ’014 Patent claims invalid 

under § 101 and dismissed Evolution’s patent infringement claims without 

prejudice.  Ex. 1022.  Evolution refused to accept the ruling and filed multiple 

amended complaints reasserting the ’014 Patent.  Ex. 1023; Ex. 2017.  L&W moved 

to dismiss the amended complaints on the same grounds.  Ex. 2024. 
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On May 30, 2025, L&W filed its Petition, explaining in the opening paragraph 

that “the district court has already held the patent ‘invalid under Alice’” but that 

Evolution “nevertheless continues to assert its invalid patent . . . thus prompting this 

petition.”  Paper 1 at 1. 

On August 25, 2025, Evolution filed its Request for Discretionary Denial, 

devoting an entire section to why the § 101 invalidation allegedly warranted denial—

citing the same Google, Highlevel, and Hulu cases it relies on here.  Paper 6 at 31-

33. 

On October 17, 2025, Acting Director Stewart denied the request.  She 

expressly noted the § 101 ruling and Evolution’s amended complaint, yet concluded 

that discretionary denial was not appropriate.  Paper 11 at 2-3. 

On December 17, 2025, the Board instituted trial on all grounds after rejecting 

Evolution’s merits arguments.  Paper 14 at 12-18.  Since then, the trial has 

progressed substantially: Evolution deposed L&W’s expert Stacy Friedman (Ex. 

2045), Evolution filed its Patent Owner Response (Paper 19), and L&W’s Reply is 

already in preparation. 

On March 30, 2026, the district court again found the claims invalid under 

§ 101.  Ex. 2046.  Evolution promptly notified L&W of its intent to seek termination.  

L&W responded that it would consider consenting only if Evolution would agree to 
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a covenant not to sue, a release of all patent claims, a waiver of its right to appeal, 

and an agreement not to reassert the patents against L&W:   

 

Evolution rejected these conditions without discussion and filed its Motion to 

Terminate on April 24, 2026.  Paper 21. 

L&W’s Reply is due June 3, 2026—less than a month away.  The oral hearing 

is September 16, 2026.  The Final Written Decision is due December 17, 2026.  

Meanwhile, the parties’ broader dispute is far from over: the district court has 

compelled arbitration of Evolution’s trade secret misappropriation claims, and the 

district court case is stayed pending the outcome of the arbitration.  See Exs. 1068, 

1069, and 1070.   
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II. THE CLAIMS HAD ALREADY BEEN HELD INVALID WHEN 
ACTING DIRECTOR STEWART REFERRED THIS PETITION 

As explained above, Acting Director Stewart granted institution 

notwithstanding the first § 101 invalidation.  She noted that Evolution had filed an 

amended complaint reasserting the ’014 Patent and that the district court had 

stayed the proceeding without scheduling a trial date.  Paper 11 at 2.  The Acting 

Director was thus fully aware that the claims had been found invalid under § 101—

and that Evolution was continuing to assert the ’014 Patent regardless—yet she 

referred the Petitions to the Board.  Id. at 2-3.  

Nothing has materially changed.  The district court has again found the claims 

invalid under § 101—for the second time.  Ex. 2046.  But Evolution’s posture is the 

same: it refuses to let the ’014 Patent die, it has taken no steps to foreclose its ability 

to reassert the patent, and no trial date has been set in the district court proceedings.  

Indeed, while Evolution characterizes the most recent dismissal as “with prejudice” 

(Paper 21 at 2), nowhere in the Court’s Order does it explicitly state the dismissal is 

with prejudice.  L&W offered to consent to termination if Evolution would agree to 

a covenant not to sue, a release, and a waiver of its appeal rights.  See Section I 

above.  Evolution refused and filed its motion instead.  That refusal confirms the 

’014 Patent remains a live threat to L&W and that the circumstances are materially 
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the same as when Acting Director Stewart referred this Petition.  There is no basis 

for the panel to second-guess her. 

III. EVOLUTION CITES NO AUTHORITY THAT THE PANEL IS 
AUTHORIZED TO TERMINATE THIS TRIAL 

The panel asked Evolution to address its authority to grant the requested relief.  

Evolution’s motion altogether ignores that request—because no such authority 

exists.  Evolution’s five cited cases do not fill the gap.  Three—Google, Highlevel, 

and Shopify—are decisions denying institution, not terminating a proceeding post-

institution.  See Google LLC v. TJTM Techs., LLC, IPR2025-00586, Paper 12 (Aug. 

14, 2025); Highlevel, Inc. v. Etison LLC d/b/a Clickfunnels, IPR2025-00235, Paper 

11 (June 2, 2025); Shopify Inc. v. DKR Consulting, LLC, IPR2025-00130, Paper 10 

(May 29, 2025).  None involves a panel terminating a proceeding mid-trial. 

Evolution’s two post-institution cases—Sinclair and Hulu—are equally 

unavailing.  First, both were decided by the Director, not a panel.  Hulu was decided 

by Acting Director Stewart after a request for Director Review.  IPR2024-01252, 

Paper 27 at 1.  Sinclair was decided sua sponte by Director Squires.  IPR2025-00145, 

Paper 41 at 1.  Neither grants a panel the authority to terminate an IPR mid-trial. 

Second, both are factually distinguishable.  In Sinclair, the Director de-

instituted because the ITC had adjudicated the “same patent, prior art, and asserted 

grounds,” creating “a risk of inconsistent decisions.”  IPR2025-00145, Paper 41 at 
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2.  That concern is absent here.  The district court’s § 101 ruling does not involve 

the prior art grounds asserted in this IPR.  No tribunal has adjudicated whether the 

’014 Patent is anticipated or obvious in view of Kido, Yee, and Baron, and none will 

before the Board’s Final Written Decision here. 

Hulu is likewise readily distinguishable.  There, the § 101 invalidation 

occurred before institution, and the decision was made shortly after institution, 

before the Patent Owner’s Response.  Hulu, IPR2024-01252, Paper 27 at 1.  This 

case is far more advanced.  The Patent Owner Response has been filed, Evolution 

has deposed L&W’s expert, L&W’s Reply is due in less than a month, the oral 

hearing is set for September 16, 2026, and the Final Written Decision is due later 

this year on December 17, 2026.  Terminating now “would waste the significant 

resources that the parties and the Board have already expended on the proceeding.”  

Mylan Pharms. Inc. v. Horizon Pharma USA, Inc., IPR2017-01995, Paper 20 (Mar. 

28, 2019) (denying motion to terminate). 

IV. TERMINATION WOULD UNFAIRLY PREJUDICE L&W 

L&W filed its Petition knowing that the ’014 Patent had already been held 

invalid under § 101.  It took that step anyway—at great expense—because Evolution 

refused to accept the district court’s ruling and continued to assert the patent.  L&W 

prepared petitions totaling over 240 pages challenging all 65 asserted claims across 
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three related patents, supported by a 339-page expert declaration.  L&W then 

overcame Evolution’s extensive request for discretionary denial, briefed institution, 

and prepared for trial.  It is simply unfair to allow Evolution to unilaterally pull the 

plug on this proceeding after L&W cleared each of those hurdles. 

Further, this proceeding is in the home stretch.  L&W’s Reply is due June 3, 

2026—less than a month away.  The oral hearing is September 16, 2026.  The Final 

Written Decision is due December 17, 2026.  The bulk of the work is done.  

Terminating now would not conserve resources—it would squander them.  And it 

would deprive L&W of this specialized forum, where unpatentability is assessed 

under a preponderance-of-the-evidence standard by a panel with expertise in prior 

art analysis.  That forum cannot be replicated in district court, where L&W would 

face a clear-and-convincing standard and where any renewed §§ 102/103 validity 

challenge would not occur for years, if ever. 

While the Office may be sensitive to perceived inefficiencies from parallel 

proceedings, the equities do not support termination here.  Evolution continues to 

threaten L&W with the ’014 Patent.  It has refused a covenant not to sue, refused to 

release its claims, and refused to waive its right to appeal.  And the parties’ broader 

dispute is also far from over—the trade secret misappropriation claims are 

proceeding in arbitration and the district court case is stayed.  See Exs. 1068, 1069, 
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and 1070.  If the Federal Circuit reverses the § 101 decision—and it will review that 

question de novo, see Mobile Acuity Ltd. v. Blippar Ltd., 110 F.4th 1280, 1288 (Fed. 

Cir. 2024)—L&W will be right back where it started, but without the IPR proceeding 

it earned.  The panel should not allow that result. 

V. CONCLUSION 

For the reasons above, the Board should deny Evolution’s motion to terminate 

this IPR trial. 

 

 Respectfully submitted, 
 

Dated: May 8, 2026 /Joshua R. Nightingale/ 

 Joshua R. Nightingale  
Reg. No. 67,865 
JONES DAY 
500 Grant Street, Suite 4500 
Pittsburgh, PA 15219 
(412) 394-7950 
jrnightingale@jonesday.com 
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