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Andrew Russell
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ATTORNEY TO BE NOTICED

Emily DiBenedetto
(See above for address)
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ATTORNEY TO BE NOTICED
Date Filed # | Docket Text
05/17/2024 1 | COMPLAINT FOR PATENT INFRINGEMENT filed with Jury Demand against
FreightCar America, Inc. (Filing fee $ 405, receipt number ADEDC-4409856.) - filed by
National Steel Car Limited. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Civil Cover
Sheet)(jfm) (Entered: 05/17/2024)
05/17/2024 2 | Notice, Consent and Referral forms re: U.S. Magistrate Judge jurisdiction. (jfm) (Entered:
05/17/2024)
05/17/2024 3 | Report to the Commissioner of Patents and Trademarks for Patent/Trademark Number(s)
US 8,166,892 B2; US 8,132,515 B2. (jtm) (Entered: 05/17/2024)
05/17/2024 4 | Disclosure Statement pursuant to Rule 7.1: identifying Corporate Parent National
Industries Inc. for National Steel Car Limited filed by National Steel Car Limited. (jfm)
(Entered: 05/17/2024)
05/17/2024 5 | Summons Issued as to FreightCar America, Inc. on 5/17/2024. (jfm) (Entered:
05/17/2024)
05/22/2024 Case Assigned to Judge Jennifer L. Hall. Please include the initials of the Judge (JLH)
after the case number on all documents filed. (1jb) (Entered: 05/22/2024)
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05/28/2024

I

SUMMONS Returned Executed by National Steel Car Limited.FreightCar America, Inc.
served on 5/24/2024, answer due 6/14/2024. (Russell, Andrew) (Entered: 05/28/2024)

06/05/2024

(RN

STIPULATION TO EXTEND TIME for Defendant FreightCar America, Inc. to answer,
plead or otherwise respond to the Complaint (D.I. 1) to July 15, 2024 - filed by
FreightCar America, Inc.. (Phillips, John) (Entered: 06/05/2024)

06/06/2024

SO ORDERED, re 7 Stipulation and Order to Extend Time for Defendant FreightCar
America, Inc. to answer, plead or otherwise respond to the Complaint to July 15, 2024.
(*Reset Answer Deadlines: FreightCar America, Inc. answer due 7/15/2024). Ordered by
Judge Jennifer L. Hall on 6/6/2024. (ceg) (Entered: 06/06/2024)

06/06/2024

DEFICIENCY NOTICE issued by the Court to Defendant: Pursuant to Fed. R. Civ. P. 7.1
(b)(1), A party must: (1) file the disclosure statement with its first appearance, pleading,
petition, motion, response, or other request addressed to the court. Counsel is requested to
supplement the docket with an appropriate Rule 7.1 Disclosure Statement. (ceg) (Entered:
06/06/2024)

06/07/2024

loo

Disclosure Statement pursuant to Rule 7.1: No Parents or Affiliates Listed filed by
FreightCar America, Inc.. (Bilson, David) (Entered: 06/07/2024)

06/26/2024

(Ne)

MOTION for Pro Hac Vice Appearance of Attorney Brian C. Horne and Justin J. Gillett -
filed by FreightCar America, Inc.. (Attachments: # 1 Certification of Brian C. Horne, # 2
Certification of Justin J. Gillett)(Phillips, John) (Attachment 1 replaced on 6/26/2024)
(ceg). (Entered: 06/26/2024)

06/26/2024

10

Pro Hac Vice Fee - Credit Card Payment received for Brian C. Horne and Justin J. Gillett.
(re 9 MOTION for Pro Hac Vice Appearance of Attorney Brian C. Horne and Justin J.
Gillett )( Payment of $ 100, receipt number ADEDC-4438267).(Phillips, John) (Entered:
06/26/2024)

06/26/2024

CORRECTING ENTRY: Attachment found at D.I. 9 -1 has been replaced with a
corrected version of Mr. Horne's certification per the request of counsel. (ceg) (Entered:
06/26/2024)

06/26/2024

SO ORDERED, re 9 Motion for Pro Hac Vice Appearance of Attorney Brian C. Horne
and Justin J. Gillett filed by FreightCar America, Inc. Ordered by Judge Jennifer L. Hall
on 6/26/2024. (ceg) (Entered: 06/26/2024)

07/01/2024

Pro Hac Vice Attorney Brian C. Horne for FreightCar America, Inc. added for electronic
noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the registered users
of CM/ECF and shall be required to file all papers. (cdd) (Entered: 07/01/2024)

07/01/2024

Pro Hac Vice Attorney Justin J. Gillett for FreightCar America, Inc. added for electronic
noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the registered users
of CM/ECF and shall be required to file all papers. (cdd) (Entered: 07/01/2024)

07/15/2024

MOTION to Dismiss for Failure to State a Claim - filed by FreightCar America, Inc..
(Attachments: # 1 Proposed Order)(Phillips, John) (Entered: 07/15/2024)

07/15/2024

OPENING BRIEF in Support re 11 MOTION to Dismiss for Failure to State a Claim
filed by FreightCar America, Inc..Answering Brief/Response due date per Local Rules is
7/29/2024. (Phillips, John) (Entered: 07/15/2024)

07/26/2024

STIPULATION TO EXTEND TIME for Plaintiff to oppose Defendant FreightCar
America's Motion to Dismiss, for FreightCar America to file a reply and for Plaintiff to

file an amended complaint - filed by National Steel Car Limited. (Russell, Andrew)
Modified on 7/26/2024 (ceg). (Entered: 07/26/2024)
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07/26/2024

MOTION for Pro Hac Vice Appearance of Attorney Kenneth Sheehan, Safet Metjahic,
and Robert D. Keeler - filed by National Steel Car Limited. (Russell, Andrew) (Entered:
07/26/2024)

07/26/2024

15

Pro Hac Vice Fee - Credit Card Payment received for Kenneth Sheehan, Robert D.
Keeler, and Safet Metjahic. ( re 14 MOTION for Pro Hac Vice Appearance of Attorney
Kenneth Sheehan, Safet Metjahic, and Robert D. Keeler )( Payment of $ 150, receipt
number ADEDC-4461577).(Russell, Andrew) (Entered: 07/26/2024)

07/26/2024

SO ORDERED, re 13 Stipulation and Order to Extend Briefing Schedule and to File an
Amended Complaint. (*Reset Briefing Schedule re 11 MOTION to Dismiss for Failure to
State a Claim: Answering Brief due 8/12/2024: Reply Brief due 8/26/2024; Plaintiff may
file an amended complaint on 8/12/2024; Defendant's response due within 28 days).
Signed by Judge Jennifer L. Hall on 7/26/2024. (ceg) (Entered: 07/26/2024)

07/26/2024

SO ORDERED, re 14 Motion for Pro Hac Vice Appearance of Attorney Kenneth
Sheehan, Safet Metjahic, and Robert D. Keeler filed by National Steel Car Limited.
Ordered by Judge Jennifer L. Hall on 7/26/2024. (ceg) (Entered: 07/26/2024)

07/30/2024

Pro Hac Vice Attorney Robert D. Keeler for National Steel Car Limited added for
electronic noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the
registered users of CM/ECF and shall be required to file all papers. (cdd) (Entered:
07/31/2024)

08/01/2024

Pro Hac Vice Attorney Kenneth Sheehan for National Steel Car Limited added for
electronic noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the
registered users of CM/ECF and shall be required to file all papers. (mws) (Entered:

08/01/2024)

08/06/2024

Pro Hac Vice Attorney Safet Metjahic for National Steel Car Limited added for electronic

noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the registered users
of CM/ECF and shall be required to file all papers. (cdd) (Entered: 08/06/2024)

08/12/2024

ANSWERING BRIEF in Opposition re 11 MOTION to Dismiss for Failure to State a
Claim filed by National Steel Car Limited.Reply Brief due date per Local Rules is
8/19/2024. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)(Russell, Andrew)
(Entered: 08/12/2024)

08/12/2024

DECLARATION re 17 Answering Brief in Opposition, [Declaration of Ken Black] by
National Steel Car Limited. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Russell, Andrew)
(Entered: 08/12/2024)

08/12/2024

First AMENDED COMPLAINT FOR PATENT INFRINGEMENT against FreightCar
America, Inc.- filed by National Steel Car Limited. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Redline Comparison)(Russell, Andrew) (Entered: 08/12/2024)

08/13/2024

20

ORAL ORDER: Defendant's Motion to Dismiss (D.I. 11 ) is DENIED as moot because it
relates to the original Complaint, which is no longer the operative pleading. Ordered by
Judge Jennifer L. Hall on 8/13/2024. (ceg) (Entered: 08/13/2024)

09/09/2024

MOTION to Dismiss for Failure to State a Claim - filed by FreightCar America, Inc..
(Attachments: # 1 Proposed Order)(Phillips, John) (Entered: 09/09/2024)

09/09/2024

OPENING BRIEF in Support re 21 MOTION to Dismiss for Failure to State a Claim
filed by FreightCar America, Inc..Answering Brief/Response due date per Local Rules is
9/23/2024. (Phillips, John) (Entered: 09/09/2024)

09/09/2024

23

https://ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl?134660570434497-L_1 0-1
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Exhibits 1-6)(Phillips, John) Modified on 9/9/2024 (ceg). (Entered: 09/09/2024)

09/10/2024

MOTION for Pro Hac Vice Appearance of Attorney Sean M. Murray - filed by
FreightCar America, Inc.. (Attachments: # 1 Certification of Sean M. Murray)(Bilson,
David) (Entered: 09/10/2024)

09/10/2024

25

Pro Hac Vice Fee - Credit Card Payment received for Sean M. Murray. ( re 24 MOTION
for Pro Hac Vice Appearance of Attorney Sean M. Murray )( Payment of $ 50, receipt
number ADEDC-4494618).(Bilson, David) (Entered: 09/10/2024)

09/10/2024

26

SO ORDERED, re 24 Motion for Pro Hac Vice Appearance of Attorney Sean M. Murray
filed by FreightCar America, Inc. Ordered by Judge Jennifer L. Hall on 9/10/2024. (ceg)
(Entered: 09/10/2024)

09/11/2024

Pro Hac Vice Attorney Sean M. Murray for FreightCar America, Inc. added for electronic
noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the registered users
of CM/ECF and shall be required to file all papers. (cdd) (Entered: 09/11/2024)

09/23/2024

ANSWERING BRIEF in Opposition re 21 MOTION to Dismiss for Failure to State a
Claim filed by National Steel Car Limited.Reply Brief due date per Local Rules is
9/30/2024. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)(Russell, Andrew)
(Entered: 09/23/2024)

09/30/2024

REPLY BRIEF re 21 MOTION to Dismiss for Failure to State a Claim filed by
FreightCar America, Inc.. (Phillips, John) (Entered: 09/30/2024)

10/07/2024

REQUEST for Oral Argument by National Steel Car Limited re 21 MOTION to Dismiss
for Failure to State a Claim . (Russell, Andrew) (Entered: 10/07/2024)

11/22/2024

Letter to The Honorable Jennifer L. Hall from Andrew E. Russell regarding request for an
order setting a Rule 16 scheduling conference. (Russell, Andrew) (Entered: 11/22/2024)

11/26/2024

31

ORAL ORDER REFERRING CASE to Magistrate Judge Christopher J. Burke: IT IS
HEREBY ORDERED that this case, including the pending motion(s) (D.I. 21 ), is
referred to Magistrate Judge Christopher J. Burke to hear and resolve all pre-trial matters
up to but not including summary judgment, subject to 28 U.S.C. § 636(b) and any further
order of the Court. All subsequent filings in this action shall be captioned as follows:
Civil Action No. 24-594-JLH-CJB. Ordered by Judge Jennifer L. Hall on 11/26/2024.
(ceg) (Entered: 11/26/2024)

11/26/2024

Remark: The parties should follow the Court's Standing Order Regarding Courtesy
Copies, a copy of which is found on Judge Burke's portion of the District Court's
webpage: https://www.ded.uscourts.gov/sites/ded/files/CIBCC2022.pdf. (smg) (Entered:
11/26/2024)

11/26/2024

Remark: The parties should be aware that the Court encourages the participation of newer
attorneys in courtroom proceedings and at oral argument. Please see the Court's Standing
Order Regarding Courtroom Opportunities for Newer Attorneys, a link to which is
provided here for the parties'
convenience:http://www.ded.uscourts.gov/sites/ded/files/forms/StandingOrder2017.pdf.
(smg) (Entered: 11/26/2024)

11/26/2024

https://ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl?134660570434497-L_1 0-1

32

ORAL ORDER: IT IS HEREBY ORDERED that the parties shall meet and confer and
discuss, in person and/or by telephone, each of the matters listed on Judge Burke's Case
Management Checklist ("Checklist"). Within 21 days from the date of this Order, the
parties shall jointly file the following: (i) a copy of the Checklist, indicating the names of
Lead Counsel and Delaware Counsel for each party; (ii) a proposed Scheduling Order,
which is consistent with Judge Burke's form "Rule 16 Scheduling Order - Patent" up
through and including paragraph number 16 (i.e. r%gard_ing the portions of the case
IPR2025-01048 National Steel Car Limited Exhibit 2003
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schedule up to but not including the case dispositive motion stage of the case) and
consistent with paragraphs 16-25 of Judge Hall's "Rule 16 Scheduling Order - Patent"
(i.e., regarding the portions of the case schedule from the case dispositive motion stage);
and (iii) a letter, not to exceed three pages, that contains the following: (a) a description of
what this case is about; (b) the parties' positions regarding any disputes in the proposed
Scheduling Order, and (c) a list of the three most significant topics (other than Scheduling
Order disputes) discussed during the parties' review of the Checklist items, along with a
brief description as to what was discussed as to those topics. Thereafter, the Court may
schedule a Case Management Conference/Rule 16 Scheduling Conference to be held with
Judge Burke. The Checklist and Scheduling Orders can be found on Judge Burke's/Judge
Hall's portions of the District Court's website. Ordered by Judge Christopher J. Burke on
11/16/2024. (smg) (Entered: 11/27/2024)

12/18/2024 33 | Joint Letter to The Honorable Christopher J. Burke from Andrew E. Russell regarding
Submission of a Proposed Scheduling Order and a Copy of the Courts Case Management
Checklist - re 32 Oral Order. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Russell,
Andrew) Modified on 1/3/2025 (smg). (Entered: 12/18/2024)

12/19/2024 34 | NOTICE OF SERVICE of Defendant FreightCar America, Inc.'s First Set of
Interrogatories (Nos. 1-12) and First Set of Requests for Production of Documents and
Things (Nos. 1-60) filed by FreightCar America, Inc..(Bilson, David) (Entered:
12/19/2024)

12/23/2024 35 | NOTICE OF SERVICE of 1. Plaintiff National Steel Car Limited's First Set of
Interrogatories to Defendant Freightcar America, Inc. (Nos. 1 - 12) 2. Plaintiff National
Steel Car Limited's First Set of Requests for Production to Defendant Freightcar America,
Inc. (Nos. 1 - 68) filed by National Steel Car Limited.(Russell, Andrew) (Entered:
12/23/2024)

12/27/2024 36 | ORAL ORDER: The Court, having reviewed the parties’ December 18, 2024 joint letter,
(D.I. 33 ), hereby ORDERS as follows: (1) A Markman Hearing is set for November 18,
2025 at 11:00 AM in Courtroom 2A before Judge Christopher J. Burke. A Dispositive
and Daubert Motion Hearing is set for September 9, 2026 at 10:00 AM in Courtroom 6D
before Judge Jennifer L. Hall. A Pretrial Conference is set for January 4, 2027 at 3:00
PM in Courtroom 6D before Judge Jennifer L. Hall. A 5-day Jury Trial is set for January
11,2027 at 09:30AM/09:00AM in Courtroom 6D before Judge Jennifer L. Hall.; (2) With
regard to the parties’ disputes about the proposed schedule, (D.I. 33 , ex. A), the Court:
(a) adopts Defendant’s proposal regarding supplementation of expert reports, (id., ex. A at
para. 7(f)(i1)). However, the parties may file a motion to supplement expert reports if
necessary.; and (b) adopts Plaintiff’s proposal regarding supplementation of invalidity and
infringement contentions, (id., ex. A at para. 16).; and (3) By no later than January 3,
2025, the parties shall meet and confer and jointly submit a proposed Scheduling Order
consistent with this order. Ordered by Judge Christopher J. Burke on 12/27/2024. (smg)
(Entered: 12/27/2024)

01/03/2025 37 | PROPOSED ORDER [Proposed] Scheduling Order by National Steel Car Limited.
(Russell, Andrew) (Entered: 01/03/2025)

01/06/2025 38 | SCHEDULING ORDER: Joinder of Parties due by 3/27/2025. Amended Pleadings due
by 3/27/2025. Fact Discovery completed by 2/26/2026. Opening Expert Reports due by
3/19/2026. Rebuttal Expert Reports due by 4/16/2026. Reply Expert Reports due by
5/7/2026. Expert Discovery due by 6/4/2026. Status Report due by 11/20/2025.
Dispositive Motions due by 6/25/2026. Answering Brief due 7/16/2026. Reply Brief due
7/30/2026. A Dispositive and Daubert Motion Hearing is set for 9/9/2026 at 10:00 AM in
Courtroom 6D before Judge Jennifer L. Hall. Claim Construction Opening Brief due by
6/26/2025. Claim Construction Answering Brief due by 7/17/2025. Claim Construction
IPR2025-01048 - National Steel Car Limited Exhibit 2003

https://ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl?134660570434497-L_1 0-1 FreightCar America Inc. v. National Steel Car Limited 9/16
Page 9 of 16



https://ecf.ded.uscourts.gov/doc1/04306645456
https://ecf.ded.uscourts.gov/doc1/04316645457
https://ecf.ded.uscourts.gov/doc1/04316645458
https://ecf.ded.uscourts.gov/doc1/04316646463
https://ecf.ded.uscourts.gov/doc1/04316650075
https://ecf.ded.uscourts.gov/doc1/04306645456
https://ecf.ded.uscourts.gov/doc1/04306645456
https://ecf.ded.uscourts.gov/doc1/04316663330
https://ecf.ded.uscourts.gov/doc1/04316663949

8/15/25, 11:48 AM CM/ECF LIVE - U.S. District Court:ded

Reply Brief due by 7/31/2025. Claim Construction Surreply Brief due by 8/14/2025. Joint
Claim Construction Brief due by 8/21/2025. A Markman Hearing is set for 11/18/2025 at
11:00 AM in Courtroom 2A before Judge Christopher J. Burke. Proposed Pretrial Order
due by 12/17/2026. A Pretrial Conference is set for 1/4/2027 at 03:00 PM in Courtroom
6D before Judge Jennifer L. Hall. A 5-day Jury Trial is set for 1/11/2027 at 09:30/09:00
AM in Courtroom 6D before Judge Jennifer L. Hall. (See Order for further details and
deadlines.) Signed by Judge Christopher J. Burke on 01/06/2025. (smg) (Entered:
01/06/2025)

01/13/2025 39 | NOTICE OF SERVICE of Defendant FreightCar America, Inc.'s Initial Disclosures
Pursuant to Federal Rule of Civil Procedure 26(a)(1) filed by FreightCar America, Inc..
(Bilson, David) (Entered: 01/13/2025)

01/14/2025 40 | NOTICE OF SERVICE of Plaintiff's Rule 26(a) Disclosures filed by National Steel Car
Limited.(Russell, Andrew) (Entered: 01/14/2025)

01/16/2025 41 | PROPOSED ORDER Agreed Protective Order Regarding the Disclosure and Use of
Discovery Material by National Steel Car Limited. (Gellar, Lindsey) (Entered:
01/16/2025)

01/16/2025 42 | SO ORDERED, D.I. 41 Protective Order Regarding the Disclosure and Use of Discovery
Material filed by National Steel Car Limited. Signed by Judge Christopher J. Burke on
01/16/2025. (smg) (Entered: 01/16/2025)

01/16/2025 43 | NOTICE OF SERVICE of FreightCar America, Inc.'s Disclosures Pursuant to Paragraph
3 of the Delaware Default Standard for Discovery filed by FreightCar America, Inc..
(Bilson, David) (Entered: 01/16/2025)

01/16/2025 44 | NOTICE OF SERVICE of Plaintiff's Disclosures Pursuant to the Court's Scheduling
Order and ESI Order filed by National Steel Car Limited.(Russell, Andrew) (Entered:
01/16/2025)

01/21/2025 45 | REPORT AND RECOMMENDATION: The Court, having reviewed Defendant’s motion
to dismiss (“Motion”), (D.I. 21 ), and the briefing related thereto, (D.I. 22 ; D.I. 27 ; D.I.
28 ), and having considered the relevant legal standards regarding review of a motion
filed pursuant to Fed. R. Civ. P. 12(b)(6), Fowler v. UPMC Shadyside, 578 F.3d 203, 210-
11 (3d Cir. 2009), hereby RECOMMENDS as follows: (1) To the extent the Motion
requests that the Court dismiss Plaintiff’s “claims for pre-suit willful infringement
because the [operative First Amended Complaint, or ‘FAC’] does not plausibly allege that
[Defendant] knew of the two asserted patents” (the 515 and the 892 patents, which both
issued in 2012) prior to the filing of the original Complaint in May 2024, (D.I. 22 at 3; id.
at 5; see also D.1. 19 at paras. 79, 81), the Court recommends that it be DENIED. The
FAC sufficiently pleads pre-suit knowledge due to the effect of its combined allegations.
These include the following: (a) Plaintiff and Defendant are sophisticated, direct
competitors who each manufacture railcars.; (b) The parties were adversaries in a number
of prior patent litigation matters involving other patents (i.e., in cases filed in 2011 and
2015, as well as in prior IPR proceedings).; (c) Defendant (via its attorneys, whom it is
surely plausible that Defendant’s employees conferred with as to these matters at the
relevant times), see LiTL LLC v. Dell Techs. Inc., Civil Action No. 23-121-RGA, 2023
WL 7922176, at *2 (D. Del. Nov. 16, 2023), cited the 515 patent—which has the same
specification as the 892 patent, is a divisional of the 892 patent and facially references the
892 patent—during prosecution of one of its own patent applications in 2018, and cited to
or incorporated by reference the 515 patent (along with other patents associated with the
first-named inventor of the asserted patents) in 2014 and 2016 during prosecution of its
own patent applications.; and (d) Plaintiff marked its patent-embodying products with a
prominent “U.S. AND OTHER PATENTS PENDING” notification, and when Defendant

(who was about to compete with Plaintiff again as to a potential contract with a third
IPRZ025-01048 - National Steel Car Limited Exhibit 2003
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party) inspected Plaintiff’s embodying products in July 2024, its employees saw that
marking. (D.I. 19 at paras. 17, 20, 29, 33-55, 57-59, 61-68, 70) That is plenty of
circumstantial evidence to support the plausible claim that Defendant—i.e., a party that
had every reason to be highly attuned to the ins and outs of the intellectual property
portfolio of its fierce competitor, one with whom it frequently litigates in the patent space
—knew of the asserted patents and their content prior to suit. See Aerin Med. Inc. v.
Neurent Med. Inc., Civil Action No. 23-756-JLH, D.I. 74 (D. Del. June 5, 2024);
CommScope Techs. LLC v. AFL Telecomms. LLC, Civil Action No. 21-377-JLH, D.I. 48
(D. Del. June 5, 2024); 10x Genomics, Inc. v. Celsee, Inc., Civil Action No. 19-862-CFC-
SRF, 2019 WL 5595666, at *8 (D. Del. Oct. 30, 2019), report and recommendation
adopted, 2019 WL 6037558 (D. Del. Nov. 14, 2019); Elm 3DS Innovations, LLC v.
Samsung Elecs. Co., Civil Action No. 14-1430-LPS-CJB, 2015 WL 5725768, at *2-3 (D.
Del. Sept. 29, 2015), report and recommendation adopted, 2016 WL 1274812 (D. Del.
Mar. 31, 2016).; (2) To the extent that the Motion requests that the Court dismiss
Plaintiff’s claims for “post-suit” willful infringement after the date of filing of the original
Complaint, the Court recommends that no action be taken on this assertion, since a claim
of willful infringement has already plausibly been set out, and there is no need at this time
for the District Court to get into the weeds and determine exactly what date willful
infringement ceased for purposes of the claim.; (3) To the extent that the Motion requests
that the Court dismiss Plaintift’s claims for induced infringement, the Court also
recommends that it be DENIED, as Defendant’s argument as to inducement rises and falls
with its willful infringement-related knowledge arguments. (D.I. 22 at 10) Since Plaintiff
has sufficiently pleaded knowledge for purposes of setting out a viable willful
infringement claim, it has done the same as to a viable induced infringement claim.; and
(4) This Report and Recommendation is filed pursuant to 28 U.S.C. § 636(b)(1)(B), Fed.
R. Civ. P. 72(b)(1), and D. Del. LR 72.1. The parties may serve and file specific written
objections within fourteen (14) days after being served with a copy of this Report and
Recommendation. Fed. R. Civ. P. 72(b)(2). The failure of a party to object to legal
conclusions may result in the loss of the right to de novo review in the district court. See
Sincavage v. Barnhart, 171 F. App’x 924, 925 n.1 (3d Cir. 2006); Henderson v. Carlson,
812 F.2d 874, 878-79 (3d Cir. 1987). The parties are directed to the Court’s Standing
Order for Objections Filed Under Fed. R. Civ. P. 72, dated October 9, 2013, a copy of
which is available on the District Court’s website, located at http://www.ded.uscourts.gov.
Ordered by Judge Christopher J. Burke on 01/21/2025. (smg) (Entered: 01/21/2025)

01/30/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s Objections and Responses to
Plaintiff's First Set of Requests for Production (Nos. 1-68) and FreightCar America, Inc.'s

Objections and Responses to Plaintiff's First Set of Interrogatories (Nos. 1-12) filed by
FreightCar America, Inc..(Bilson, David) (Entered: 01/30/2025)

01/30/2025

NOTICE OF SERVICE of 1.) Plaintiff National Steel Car Limited's Objections and
Responses to Defendant FreightCar America, Inc.'s First Set of Interrogatories (Nos. 1-
12) 2.) Plaintiff National Steel Car Limited's Objections and Responses to Defendant
FreightCar America, Inc.'s First Set of Requests for Production of Documents and Things
(Nos. 1-60) filed by National Steel Car Limited.(Russell, Andrew) (Entered: 01/30/2025)

02/04/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s [CONFIDENTIAL - ATTORNEYS'
EYES ONLY] First Amended Objections and Response to Plaintiff's First Set of
Interrogatories (No. 2) filed by FreightCar America, Inc..(Bilson, David) (Entered:
02/04/2025)

02/07/2025

49

ORAL ORDER ADOPTING REPORT AND RECOMMENDATION: As no party filed
objections to the Magistrate Judge's Report and Recommendation (D.I. 45 ) pursuant to
Rule 72(b)(2) of the Federal Rules of Civil Procedure in the prescribed period, and the
Court finding no clear error on the face of the record, IT IS HEREBY ORDERED that the

Report and Recommendation (D.I. 45) 1%%%%%%@?,,&}% QS@%PQ%&% tle\é[g%(l)br& Egopismiss
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Claims in the First Amended Complaint for Willful and Induced Infringement Pursuant to
Fed. R. Civ. P. 12(b)(6) (D.I. 21 ) is DENIED. Ordered by Judge Jennifer L. Hall on
2/7/2025. (ceg) (Entered: 02/07/2025)

02/18/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s [CONFIDENTIAL ATTORNEYS
EYES ONLY] First Supplemental Objections and Response to Plaintiff's First Set of
Interrogatories (No. 5) filed by FreightCar America, Inc..(Bilson, David) (Entered:
02/18/2025)

02/21/2025

[SEALED] ANSWER to Amended Complaint, re: 19 Amended Complaint with Jury
Demand with Affirmative Defenses, COUNTERCLAIM against National Steel Car
Limited by FreightCar America, Inc.. (Attachments: # 1 Certificate of Service)(Bilson,
David) (Entered: 02/21/2025)

02/28/2025

REDACTED VERSION of 51 Answer to Amended Complaint,, Counterclaim, by
FreightCar America, Inc.. (Bilson, David) (Entered: 02/28/2025)

03/07/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's Initial Claim Charts filed
by National Steel Car Limited.(Russell, Andrew) (Entered: 03/07/2025)

03/14/2025

ANSWER to 51 Answer to Amended Complaint,, Counterclaim, /Plaintiff/Counterclaim-
Defendant National Steel Car's Answer to Defendant/Counterclaim-Plaintiff Freightcar

America Inc.'s Counterclaims] by National Steel Car Limited.(DiBenedetto, Emily)
(Entered: 03/14/2025)

03/27/2025

STIPULATION and Order for Leave to File Second Amended Complaint by National
Steel Car Limited. (Attachments: # 1 Exhibit A - Second Amended Complaint, # 2
Exhibit B - Redline Version)(Russell, Andrew) (Entered: 03/27/2025)

03/27/2025

SO ORDERED, D.I. 55 Stipulation and Order for Leave to File Second Amended
Complaint by National Steel Car Limited. Ordered by Judge Christopher J. Burke on
03/27/2025. (sam) (Entered: 03/28/2025)

03/27/2025

SECOND AMENDED COMPLAINT with Jury Demand against FreightCar America,
Inc., FreightCar North America, LLC, JAC Operations Inc., FCA-FASEMEX, LLC- filed
by National Steel Car Limited. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Redline
Version)(sam) (Entered: 03/28/2025)

03/28/2025

NOTICE OF SERVICE of Notice of Third-Party Subpoenas to BLK Law Group, The
Greenbriar Companies Inc., Miner Enterprises Inc., Trinity Industries, Inc. and Wisconsin
Central Ltd. filed by National Steel Car Limited.(Russell, Andrew) (Entered: 03/28/2025)

03/28/2025

Summons Issued as to FCA-FASEMEX, LLC on 3/28/2025; FreightCar North America,
LLC on 3/28/2025; JAC Operations Inc. on 3/28/2025. (Attachments: # 1 Summons
Issued, # 2 Summons Issued)(scs) (Entered: 03/31/2025)

04/01/2025

SUMMONS Returned Executed by National Steel Car Limited. FCA-FASEMEX, LLC
served on 4/1/2025, answer due 4/22/2025. (Russell, Andrew) (Entered: 04/01/2025)

04/01/2025

SUMMONS Returned Executed by National Steel Car Limited.FreightCar North
America, LLC served on 4/1/2025, answer due 4/22/2025. (Russell, Andrew) (Entered:
04/01/2025)

04/01/2025

SUMMONS Returned Executed by National Steel Car Limited.JAC Operations Inc.
served on 4/1/2025, answer due 4/22/2025. (Russell, Andrew) (Entered: 04/01/2025)

04/08/2025

STIPULATION TO EXTEND TIME for defendant FreightCar America Inc. to answer,
plead or otherwise respond to the Second Amended Complaint (D.I. 56) to April 22, 2025
- filed by FreightCar America, Inc.. (Phillips, John) (Entered: 04/08/2025)
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04/08/2025

SO ORDERED, D.I. 62 STIPULATION TO EXTEND TIME for defendant FreightCar
America Inc. to answer, plead or otherwise respond to the Second Amended Complaint
(D.I. 56 ) to April 22, 2025 filed by FreightCar America, Inc. (Reset Answer Deadline:
FreightCar America, Inc. answer due 4/22/2025. ) Ordered by Judge Christopher J. Burke
on 04/08/2025. (sam) (Entered: 04/09/2025)

04/10/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s Initial Invalidity Contentions filed
by FreightCar America, Inc..(Bilson, David) (Entered: 04/10/2025)

04/16/2025

CORRECTING ENTRY: The motion previously filed at D.I. 64 has been removed from
the docket, as it was incorrectly addressed to Judge Hall, despite the subject matter falling
within the scope of Judge Burke's referral. Counsel shall file a corrected version of the
motion. (sam) (Entered: 04/16/2025)

04/16/2025

[SEALED] Unopposed MOTION for Issuance of Letters Rogatory to Obtain Evidence -
filed by National Steel Car Limited. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Russell,
Andrew) (Entered: 04/16/2025)

04/17/2025

65

SO ORDERED, D.I. 64 Unopposed MOTION for Issuance of Letters Rogatory to Obtain
Evidence - filed by National Steel Car Limited. Ordered by Judge Christopher J. Burke
on 04/17/2025. (sam) (Entered: 04/17/2025)

04/17/2025

LETTER of Request for International Judicial Assistance. Signed by Judge Christopher J.
Burke on 04/17/2025. (Attachments: # 1 Exhibit A1, # 2 Exhibit A1-1, # 3 Exhibit A1-2,
# 4 Exhibit A2, # 5 Exhibit A2-1, # 6 Exhibit A2-2, # 7 Exhibit A3)(sam) Modified on
4/17/2025 (sam). (Entered: 04/17/2025)

04/17/2025

Remark: Certified copies of D.I. 66 available for pick-up at the Clerk's Office for
Plaintiff's counsel. (sam) (Entered: 04/17/2025)

04/17/2025

Remark: Previously filed Letter of Request, (D.I. 66 ), has been unsealed per request of
counsel. NEF to be regenerated. (sam) (Entered: 04/17/2025)

04/22/2025

REDACTED VERSION of 64 Unopposed MOTION for Issuance of Letters Rogatory to
Obtain Evidence by National Steel Car Limited. (Russell, Andrew) (Entered: 04/22/2025)

04/22/2025

[SEALED] ANSWER to Amended Complaint, re: 56 Amended Complaint, with Jury
Demand Affirmative Defenses, COUNTERCLAIM against National Steel Car Limited by
FreightCar North America, LLC, FreightCar America, Inc., JAC Operations Inc., FCA-
FASEMEX, LLC.(Phillips, John) (Entered: 04/22/2025)

04/22/2025

Disclosure Statement pursuant to Rule 7.1: identifying Corporate Parent FreightCar
America, Inc. for FCA-FASEMEX, LLC, FreightCar North America, LLC, JAC
Operations Inc. filed by FCA-FASEMEX, LLC, FreightCar North America, LLC, JAC
Operations Inc.. (Phillips, John) (Entered: 04/22/2025)

04/28/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's Second Set of
Interrogatories to Defendants FreightCar America, Inc., FreightCar North America, LLC,
JAC Operations, Inc. and FCA-FASEMEX, LLC (Nos. 13-16) filed by National Steel Car
Limited.(Russell, Andrew) (Entered: 04/28/2025)

04/29/2025

REDACTED VERSION of 68 Answer to Amended Complaint,, Counterclaim, by FCA-
FASEMEX, LLC, FreightCar America, Inc., FreightCar North America, LLC, JAC
Operations Inc.. (Phillips, John) (Entered: 04/29/2025)
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05/05/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's First Supplemental
Objections and Responses to Defendant Freightcar America, Inc.'s First Set of
Interrogatories (Nos. 3-6, 8-12) filed by National Steel Car Limited.(Russell, Andrew)
(Entered: 05/05/2025)

05/06/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's First Set of
Interrogatories to Defendants FCA-FASEMEX, LLC, Freightcar North America, LLC,
and JAC Operations, Inc. (Nos. 1-12) filed by National Steel Car Limited.(Russell,
Andrew) (Entered: 05/06/2025)

05/13/2025

ANSWER to 68 Answer to Amended Complaint,, Counterclaim, by National Steel Car
Limited.(Russell, Andrew) (Entered: 05/13/2025)

05/16/2025

NOTICE OF SERVICE of Counter-Claimants FreightCar America, Inc., FreightCar
North America, LLC, JAC Operations, Inc. and FCA-FASEMEX, LLC's Identification of
Claim Terms for Construction and Proposed Constructions filed by FCA-FASEMEX,
LLC, FreightCar America, Inc., FreightCar North America, LLC, JAC Operations Inc..
(Bilson, David) (Entered: 05/16/2025)

05/16/2025

NOTICE OF SERVICE of Plaintift National Steel Car Limited's Claim Terms for
Construction and Proposed Constructions filed by National Steel Car Limited.(Russell,
Andrew) (Entered: 05/16/2025)

05/16/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s [CONFIDENTIAL - ATTORNEYS'
EYES ONLY] First Supplemental Objections and Response to Plaintiff's First Set of
Interrogatories (Nos. 4, 6) filed by FreightCar America, Inc..(Bilson, David) (Entered:
05/16/2025)

05/28/2025

NOTICE OF SERVICE of Defendants FreightCar America, Inc.; FreightCar North
America, LLC; JAC Operations, Inc.; and FCA-FASEMEX, LLC's [CONFIDENTIAL
ATTORNEYS' EYES ONLY] Objections and Responses to Plaintiff's Second Set of
Interrogatories (Nos. 13-16) filed by FCA-FASEMEX, LLC, FreightCar America, Inc.,
FreightCar North America, LLC, JAC Operations Inc..(Bilson, David) Modified on
5/29/2025 (ceg). (Entered: 05/28/2025)

06/05/2025

NOTICE OF SERVICE of FreightCar North America, LLC; JAC Operations, Inc.; and
FCA-FASEMEX, LLC's Objections and Responses to Plaintiff's First Set of
Interrogatories (Nos. 1-12) filed by FCA-FASEMEX, LLC, FreightCar North America,
LLC, JAC Operations Inc..(Phillips, John) (Entered: 06/05/2025)

06/05/2025

CLAIM Construction Chart by National Steel Car Limited. (Attachments: # 1 Exhibit A -
U.S. Patent No. 8,132,515, # 2 Exhibit B - U.S. Patent No. 8,166,892, # 3 Exhibit C - 515
Patent File History excerpts, # 4 Exhibit D - 892 Patent File History excerpt, # 5 Exhibit
E - U.S. Patent No. 4,348,962 to Smith, # 6 Exhibit F - U.S. Patent No. 4,800,820 to
Tomaka)(Russell, Andrew) (Entered: 06/05/2025)

06/18/2025

NOTICE OF SERVICE of Defendant FreightCar America, Inc.'s Second Set of
Interrogatories (Nos. 13-15) filed by FreightCar America, Inc..(Bilson, David) (Entered:
06/18/2025)

06/18/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s [CONFIDENTIAL - ATTORNEYS'
EYES ONLY] Amended First Supplemental Response to Plaintiff's Interrogatory No. 4
filed by FreightCar America, Inc..(Bilson, David) (Entered: 06/18/2025)

06/24/2025

NOTICE of Inter Partes Review Petitions by National Steel Car Limited (Russell,
Andrew) (Entered: 06/24/2025)
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06/27/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's Opening Claim
Construction Brief filed by National Steel Car Limited.(Russell, Andrew) (Entered:
06/27/2025)

06/30/2025

NOTICE OF SERVICE of Plaintift National Steel Car Limited's First Supplemental
Objections and Responses to Defendant's Interrogatory No. 2 filed by National Steel Car
Limited.(Gellar, Lindsey) (Entered: 06/30/2025)

07/18/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's Objections and
Responses to Defendants Freightcar America, Inc., et al's Second Set of Interrogatories
(Nos. 13 - 15) filed by National Steel Car Limited.(Russell, Andrew) (Entered:
07/18/2025)

07/18/2025

Letter to The Honorable Christopher J. Burke from Andrew E. Russell regarding
Requesting the Scheduling of a Discovery Teleconference. (Russell, Andrew) (Entered:
07/18/2025)

07/18/2025

MOTION for Teleconference to Resolve Discovery Dispute re 87 Letter - filed by
National Steel Car Limited. Motions referred to Christopher J. Burke.(Russell, Andrew)
(Entered: 07/18/2025)

07/18/2025

MOTION for Teleconference to Resolve Discovery Dispute - filed by FreightCar
America, Inc.. Motions referred to Christopher J. Burke.(Phillips, John) (Entered:
07/18/2025)

07/21/2025

90

ORAL ORDER: The Court has reviewed the parties' joint letter requesting a discovery
dispute teleconference. (D.I. 87 ) There are seven separate disputes listed, which is quite
a lot for an individual letter like this. The Court wants to ensure that the parties have
really made a strong effort to meet and confer and attempt to resolve those disputes that
can be resolved; the sheer number of issues listed in this letter causes the Court to worry
that this may not have happened. In light of this, the Court hereby ORDERS that counsel
(including at least one Delaware counsel per side, the outside counsel who has the
greatest familiarity with the disputes, and each side’s lead trial counsel) shall participate
in one further verbal meet and confer in order to discuss whether any of these issues can
be resolved or tabled for now. By no later than July 28, 2025, the parties shall file a letter
of no more than two single-spaced pages, which shall: (1) list the names of all counsel
who participated in the further meet and confer; and (2) state whether the parties have
been able to resolve or table any of the seven listed disputes, and state which disputes (if
any) remain to be resolved by the Court. Ordered by Judge Christopher J. Burke on
07/21/2025. (sam) (Entered: 07/21/2025)

07/25/2025

NOTICE OF SERVICE of FreightCar America, Inc.'s [CONFIDENTIAL ATTORNEYS'
EYES ONLY] Amended Response to Plaintiff's Interrogatory No. 7 and FreightCar
America's [CONFIDENTIAL ATTORNEYS' EYES ONLY] Supplemental Disclosures
Pursuant to Paragraph 3 of the Delaware Default Standard for Discovery filed by
FreightCar America, Inc..(Bilson, David) (Entered: 07/25/2025)

07/28/2025

Letter to the Hon. Christopher J. Burke from John C. Phillips, Jr. regarding the parties'
July 18, 2025 request (D.I. 87) for a discovery dispute conference - re 90 Oral Order,,,,,.
(Phillips, John) (Entered: 07/28/2025)

07/31/2025

93

ORAL ORDER: The Court, having reviewed the parties' July 28, 2025 joint letter, (D.I.
92 ), appreciates the parties' continued effort to resolve their discovery disputes.
Therefore, in light of the content of the letter, the Court hereby ORDERS that the parties'
Motions for Teleconference to Resolve Discovery Disputes, (D.I. 88 ; D.I. 89 ), are
DENIED without prejudice to renew them in the future. Ordered by Judge Christopher J.
Burke on 07/31/2025. (sam) (Entered: 07/31/2025)
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08/01/2025

NOTICE OF SERVICE of Plaintiff National Steel Car Limited's Reply Claim
Construction Brief filed by National Steel Car Limited.(Gellar, Lindsey) (Entered:
08/01/2025)

08/06/2025

MOTION for Pro Hac Vice Appearance of Attorney Kevin Adams - filed by National
Steel Car Limited. Motions referred to Christopher J. Burke.(Russell, Andrew) (Entered:
08/06/2025)

08/06/2025

96

Pro Hac Vice Fee - Credit Card Payment received for Kevin Adams. ( re 95 MOTION for
Pro Hac Vice Appearance of Attorney Kevin Adams )( Payment of $ 50, receipt number
ADEDC-4752535).(Russell, Andrew) (Entered: 08/06/2025)

08/13/2025

Letter to The Honorable Christopher J. Burke from Andrew E. Russell regarding
Discovery Dispute. (Russell, Andrew) (Entered: 08/13/2025)

08/13/2025

MOTION for Teleconference to Resolve Discovery Dispute re 97 Letter - filed by
National Steel Car Limited. Motions referred to Christopher J. Burke.(Russell, Andrew)
(Entered: 08/13/2025)

08/14/2025

99

SO ORDERED, D.I. 95 Motion for Pro Hac Vice Appearance of Attorney Kevin Adams -
filed by National Steel Car Limited. Ordered by Judge Christopher J. Burke on
08/14/2025. (sam) (Entered: 08/14/2025)

08/14/2025

S

NOTICE OF SERVICE of Defendants' Sur-Reply Claim Construction Brief filed by
FCA-FASEMEX, LLC, FreightCar America, Inc., FreightCar North America, LLC, JAC
Operations Inc..(Bilson, David) (Entered: 08/14/2025)

08/15/2025

Pro Hac Vice Attorney Kevin Adams for National Steel Car Limited added for electronic
noticing. Pursuant to Local Rule 83.5 (d)., Delaware counsel shall be the registered users
of CM/ECF and shall be required to file all papers. (slk) (Entered: 08/15/2025)
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