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I. Introduction 

Patent Owner respectfully requests Director Review of the November 

6, 2025 Decision Granting Institution of Inter Partes Review (Paper 13). For 

the reasons stated below, Patent Owner believes the Director erred by 

disregarding statements made in prosecution and failed to consider arguments 

made in the Patent Owner’s Preliminary Response. 

II. Legal Standard 

Director review of a Board decision on institution is warranted when 

the request presents “(a) an abuse of discretion, (b) important issues of law or 

policy, (c) erroneous findings of material fact, or (d) erroneous conclusions of 

law.” Director Review Process, Section 2.B (available at 

https://www.uspto.gov/patents/ptab/decisions/director-review-process, last 

accessed March 26, 2025). This request addresses both erroneous findings of 

fact and errors of law.   

III. Grounds 1A-1D: Board Erroneously Disregarded Prosecution 

Statements in Finding that Lee Rendered Obvious the 

Independent Claims 

The Institution Decision erred in equating Lee’s not performing a CCA 

change with the claims’ “not to use BSS color” in element [1.4]. ID at 11. The 

prosecution history already demonstrated that not performing a color-

dependent operation is not the equivalent of not using the BSS color. During 
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the prosecution, the independent claims initially recited “not to perform an 

operation based on a Basic Service Set (BSS) color.” Ex. 1002 at 257. The 

examiner rejected this element under Noh. Noh discloses not setting an Intra-

BSS (NAV) if the BSS color signaled is different from the BSS color of the 

receiving STA. Ex. 1002 at 188. Similar to a CCA change, setting Intra-BSS 

NAV is also “an operation based on the BSS color.” To distinguish Noh, the 

claims were amended to “not to use a Basic Service Set (BSS) color” instead 

of “not to perform an operation based on a Basic Service Set (BSS) color.” Ex. 

1002 at 171, 177. The examiner then agreed that Noh does not teach the newly 

amended “not to use Basic Service Set (BSS) color.” Ex. 1002 at 142. This 

file history shows that not performing a color-based operation does not 

disclose “not to use a BSS color.”  

Here, Lee discloses that CCA level change is not performed. Ex. 1005 

at Abstract; ID at 11. Lee’s disclosure of no CCA level change irrespective of 

the information in the coloring bit, which the Institution Decision relied on, is 

a non sequitur. Since CCA level change is a color-based operation, it is not 

surprising that this non-performance is without regard to the BSS color values 

(since the color value is irrelevant if the color-based operation is not 

performed to begin with). Similar to Noh, which Patent Owner overcame with 
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the amendment, here Lee’s non-performance of a color-based operation does 

not satisfy the requitement of “not to use a BSS color.” 

IV. Grounds 2A-2C: Board Erroneously Failed to Consider Patent 

Owner’s Arguments 

 As to Choudhury, the Institution Decision erred because it failed to 

consider in its brief analysis the argument made by Patent Owner that 

Choudhury’s 1 bit does not disclose the claimed “signaling information 

indicates that an operation based on the BSS color is not allowed.” POPR at 

13-15. Choudhury’s 1 bit indicates whether the device is a lower-power device. 

POPR at 13-14. It does not indicate “an operation based on the BSS color is 

not allowed.”  

The Institution Decision also erred in finding that the element “not to 

use a BSS color when an operation based on the BSS color is not allowed” 

still encompasses using BSS color to determine if a receiving station is in a 

particular BSS. ID at 12 (“it is not entirely clear that comparing a BSS color 

value to determining if a receiving station is in that BSS prohibited by the 

claim’s recitation ‘not to use’ a BSS color.”). This determination runs directly 

afoul of the claim language, which says “not to use a BSS color.” Moreover, 

neither the Petitioner nor the Institution Decision provided any support for the 

proposition that comparing whether a data unit is in the same BSS would meet 
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the claim element of “an operation based on the BSS color is not allowed,” 

which seems to be what the Institution Decision is mapping. 

V. Conclusion 

For the foregoing reasons, Wilus respectfully requests that the Director 

grant Director Review and deny institution of this IPR. 

 

Dated: November 20, 2025        /Neil A. Rubin/    
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