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I. INTRODUCTION 

Petitioner Advanced Micro Devices, Inc. (“AMD”) respectfully requests 

rehearing under 37 C.F.R. § 42.71(d) of the now-Deputy Director’s September 3, 

2025, Decision Denying Institution of Inter Partes Review (Paper 14) 

(“Decision”). In the Decision, the Deputy Director rejected AMD’s arguments 

regarding national security and vital U.S. Government interests in the AMD 

products accused of infringing the challenged patent in the parallel litigation, 

stating that “Petitioner’s arguments are not narrowly-tailored towards particular 

products, and Petitioner does not sufficiently explain how national security 

interests warrant review of the specific patents challenged in these proceedings.” 

Decision, 3. AMD submits that the Deputy Director overlooked or misapprehended 

AMD’s evidence and arguments that were directed at the specific AMD products 

accused of infringing and that set forth in detail why the U.S. Government’s 

interests warrant review of the challenged patent. As such, and for the reasons 

explained herein, AMD requests reconsideration of the Decision.  

II. STANDARDS FOR REQUESTING REHEARING 

The Interim Director Discretionary Process at V.C states that “[i]f the 

Director exercises discretion to deny institution, then a party may file a request for 

rehearing or Director Review within 30 days of the Director’s decision. If the party 

is requesting Director review, the party shall file its request under the procedures 
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set forth in 37 C.F.R. § 42.75(c) and submit the fee as set forth in 37 C.F.R. § 

42.15(f).” See https://www.uspto.gov/patents/ptab/interim-director-discretionary-

process. And 37 C.F.R. § 42.71(d) explains that a request for rehearing must 

“specifically identify all matters the party believes the Board misapprehended or 

overlooked, and the place where each matter was previously addressed in a motion, 

an opposition, a reply, or a sur-reply.”  

III. ARGUMENT 

A. AMD’s Accused Products Are Critical to U.S. Government 
Interests and the Decision Overlooks or Misapprehends the 
Evidence Proving This 

First, AMD established that Patent Owner in parallel litigation is accusing 

AMD’s “INSTINCTTM” line of products of infringing, inter alia, the challenged 

patent (U.S. Patent No. 10,333,768). See Petitioner’s Opposition to Patent Owner’s 

Request for Discretionary Denial (“AMD Opp.,” Paper 11) at 2-3, n. 1 (citing EX-

1019, ACS complaint against AMD at 15-16, 29). The Complaint states as follows: 

 “[B]y September 21, 2021, AMD was making, using, and testing 

commercial products incorporating its infringing technology, including at 

least its MI250 and MI250X Accelerators.” 
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 “[A]round March 22, 2022, AMD was making, using, testing, and/or 

offering for sale commercial products incorporating its infringing 

technology that included its MI210 Accelerator.”1 

 “AMD has made, used, offered to sell, and/or sold within the United 

States, and/or has imported into the United States server and workstation 

products that utilize AMD’s MI300X Accelerators, including at least 

AMD’s INSTINCTTM MI300X Platform, and all products including or 

related to AMD’s INSTINCTTM MI300X Platform and all products 

including or related to AMD INSTINCTTM Accelerator Qualified Servers 

incorporating any of the Accused AMD Accelerator Products.” 

 “AMD has made, used, offered to sell, and/or sold within the United 

States, and/or has imported into the United States accelerator products 

especially adapted for use in server and workstation products, including 

AMD’s MI210, MI250, MI250X, MI300X, and MI300A, as well as any 

 
1  The Complaint cites to AMD’s website, wherein the MI210, MI250, and 

MI250X are identified as part of AMD’s INSTINCTTM product family. See EX-

1019, ¶¶ 44-46, footnotes 19-21. 
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products incorporating those items, and any products that are substantially 

similar to those items.” 

See EX-1019, ¶¶ 44-50. The Complaint refers to these AMD INSTINCTTM 

products as the “Accused Products.” Id., ¶ 50. 

Second, AMD established that Patent Owner was seeking to enjoin AMD’s 

INSTINCTTM products from being made, used, or sold in the United States. AMD 

Opp. at 2-3, n. 1 (citing Complaint, EX-1019, 29). The Complaint is clear on this, 

seeking an “injunction enjoining AMD and its officers, agents, servants, 

employees, attorneys and all others in active concert and/or participation with them 

from further infringing the ’768 … patent[] through the manufacture, use, testing, 

sale, offer for sale, importation and/or any of the other acts prohibited by 35 U.S.C. 

§ 271, including preliminary and permanent injunctive relief.” EX-1019, 29.  

Third, as explained in more detail below, AMD established that the specific 

accused AMD INSTINCTTM products are critical to national security and U.S. 

Government interests.  

(1) AMD’s INSTINCTTM Products are Critical to the U.S. 
Government’s Race to Win the Artificial Intelligence Race 

 
 On January 23, 2025, President Trump issued a Presidential Action titled 

“Removing Barriers to American Leadership in Artificial Intelligence.” EX-1097. 

In it, the President explained that it is the “policy of the United States to sustain 
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and enhance America’s global AI dominance in order to promote … national 

security.” Id. (emphasis added). AMD and its INSTINCTTM products are critical to 

this effort and having a patent injunction remove those products from the U.S. 

market would be directly contrary to the President’s and the Government’s goal of 

ensuring U.S. technology leads the AI race.  

For example, a July 24, 2025, Wall Street Journal article stated that “Trump 

officials said … that the U.S. needs to sell homegrown chips and software to allies 

so their AI is dependent on American companies, not Chinese ones.” EX-1079, 3. 

That same article noted that President Trump recognized AMD’s CEO as a leader 

“vital to helping America win the AI race,” and identified one of AMD’s 

INSTINCTTM accelerators (the MI308) by name. Id., 2. The White House also 

stated in a press release that the “Commerce and State Departments will partner 

with industry to deliver secure, full-stack AI export packages – including 

hardware, models, software, applications, and standards – to America’s friends and 

allies around the world.” EX-1080. In that press release, Secretary of State and 

Acting National Security Advisor Marco Rubio states that “[w]inning the AI Race 

is non-negotiable. America must continue to be the dominant force in artificial 

intelligence to promote prosperity and protect our economic and national security.” 

Id., 2.  



AMD’s Request for Rehearing 
IPR2025-00862 (U.S. Patent 10,333,768) 

6 

Moreover, during a Congressional hearing on the importance of AI to the 

U.S. Government, Senator Ted Cruz singled out AMD for its “high performance 

processors, graphic chips and AI accelerators that power artificial intelligence.” 

EX-1088, 4. And numerous published articles identify the accused AMD 

INSTINCTTM products as the ones that power AI. See EX-1087 (stating that 

AMD’s latest MI300 series accelerator family strengthens its competitive position 

in the generative AI space, catering to the increasing demands of AI workloads in 

modern data centers”); EX-1089 (explaining that Microsoft was using “AMD’s 

artificial intelligence chips” including its “flagship MI300X AI chips”); EX-1090 

(Oracle press release stating that it would offer “an AI supercomputer with AMD 

Instinct MI355X GPUs”); EX-1091 (explaining that both Meta and OpenAI were 

embracing “AMD’s MI300X” for AI use). 

AMD cited this evidence in its Opposition (see pp. 2-7), but it appears the 

Deputy Director, in stating that AMD’s “arguments are not narrowly-tailored 

towards particular products,” overlooked or misapprehended it. To the contrary, 

AMD’s evidence was directed specifically to the accused AMD INSTINCTTM 

products and explained how and why they are critical to the U.S. Government’s 

and the President’s interest in ensuring that the United States win the AI race—a 
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race that, among other vital interests, is, as Secretary Rubio stated, critical to 

“promote prosperity and protect our economic and national security.” EX-1080, 2.  

(2) AMD’s INSTINCTTM Products are Critical to National 
Security 

 
In addition to the role AMD’s INSTINCTTM products play in the AI race, 

those products also are critical to other national security interests. The Department 

of Energy’s (“DOE”) El Capitan supercomputer is “powered by AMD Instinct 

MI300A APUs (Accelerated Processing Units),” and is the “the fastest 

supercomputer on the planet.” EX-1094. The El Capitan supercomputer supports 

the National Nuclear Security Administration’s “mission of ensuring the nation’s 

nuclear deterrent is safe, secure, and reliable. It performs critical calculations and 

modeling and simulation tasks for the NNSA Tri-Labs:LLNL, Los Alamos and 

Sandia National Laboratories.” Id., 2. 

It would be hard-pressed to identify a more critical component of national 

security than keeping the country safe from nuclear threats. And the specific AMD 

INSTINCTTM products are, as the evidence shows, the engines that help do this. 

See Opp. at 10-11. Yet, the Decision fails to address this, other than to state that 

AMD “does not explain in sufficient detail why review of the challenged patents is 

in the interest of national security.” Decision at 2. As noted above, AMD set forth 

in detail how the Accused AMD INSTINCTTM products—at risk of being enjoined 
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in the parallel litigation—play a key role in national security. It appears that the 

Deputy Director overlooked or misapprehended this evidence. 

(3) AMD’s INSTINCTTM Products are Important to Public 
Health 

 
AMD also demonstrated that the Accused AMD INSTINCTTM products 

serve important public health interests. See Opp. at 12-14; EX-1082; EX-1083, 15 

(the AMD Instinct MI300 Series Accelerators can “supercharge HPC, enabling 

organizations to process the massive amounts of real-time patient data more 

efficiently, accelerate time-to-insight, and drive better treatment 

recommendations.”); EX-1084 (noting that a supercomputer built using AMD 

Instinct MI250X GPUs is a “key resource for life sciences research, providing 

insight into disease identification and treatment.”); EX-1095. The Decision does 

not address this evidence or argument other than generically rejecting it. Decision, 

2.  

B. Rehearing and Referral to a Merits Panel is Warranted 

The Deputy Director stated that compelling economic, public health, or 

national security interests may be relevant when considering discretionary denial 

arguments. EX-1077, 2. As explained above, AMD presented compelling evidence 

that demonstrated that these interests overcome any other discretionary denial 

factors and warrant referral of the petition to a merits panel for consideration of 
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institution on the merits.2 The current Administration has stressed the vital 

importance of the U.S. winning the AI race and has singled out AMD and the 

INSTINCTTM accused chips as critical to that effort. Those AMD products are also 

critical to national security, including no less than helping ensure that the 

Government can effectively deter nuclear threats.  

AMD’s argument and evidence were specifically tailored at the specific 

accused INSTINCTTM products and explained how the Government’s AI, national 

security, and public health interests warranted review of the challenged patent. The 

Deputy Director misapprehended or overlooked this explanation and evidence, and 

AMD respectfully requests that the Decision should be reconsidered, rehearing 

should be granted, and the petition should be referred to a merits panel. It would be 

consistent with the Administration’s goals that a potentially invalid patent does not 

 
2  For example, while the Decision identifies Patent Owner’s settled 

expectations and the prior IPRs filed against the challenged patent, the Deputy 

Director has in other proceedings held certain discretionary factors may overcome 

others. See, e.g., Home Depot, U.S.A. Inc. v. H2 Intellect LLC, IPR2025-00480, 

Paper 11 (PTAB Sept. 4, 2025). Here, the Government’s compelling AI and 

national security interests should trump the other factors identified in the Decision. 
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interfere with the country’s critical AI and national security efforts. See 157 Cong. 

Rec. S1326 (Mar. 7, 2011) (Sen. Sessions) (stating that a goal of the IPR process 

was to weed out “invalid patents … before they disrupt an entire industry”); 157 

Cong. Rec. S1352 (Mar. 8, 2011) (statement of Sen. Udall) (stating that Congress 

intended the IPR process to “provide additional access to the expertise of the 

Patent Office on questions of patentability”).  

IV. ARGUMENT 

For these reasons, AMD respectfully asks that this request for rehearing be 

granted. 

 

Respectfully submitted, 

Dated: October 2, 2025 /s/ Brian E. Ferguson    
Brian E. Ferguson 
Lead Counsel for Petitioner 
Registration No. 36,801 
Winston & Strawn LLP 
1901 L Street, N.W. 
Washington, D.C. 20036 
beferguson@winston.com 
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