
 

 

 

UNITED STATES PATENT AND TRADEMARK OFFICE 

——————— 

BEFORE THE OFFICE OF THE UNDER SECRETARY OF COMMERCE 
FOR INTELLECTUAL PROPERTY AND DIRECTOR OF THE UNITED 

STATES PATENT AND TRADEMARK OFFICE 
 

——————— 

INTEL CORPORATION, 
Petitioner, 

v. 

ADVANCED CLUSTER SYSTEMS, INC., 
Patent Owner. 

——————— 

IPR2025-00794 
U.S. Patent No. 10,333,768 

 
______________ 

 
 
 

PETITIONER’S REQUEST FOR REHEARING UNDER  
37 C.F.R. § 42.71(d) 

  



Petitioner’s Request For Rehearing 
IPR2025-00794 (U.S. Patent 10,333,768) 

1 

I. Introduction 

Petitioner Intel Corporation (“Intel”) requests rehearing under 37 C.F.R. 

§ 42.71(d) of the Director’s Institution Decision dated August 14, 2025 (Paper 13, 

“DI”). In that Decision, the Director found that Petitioner’s Discretionary Denial 

Opposition (Paper 10, “DD Opp.”) “does not explain in sufficient detail why 

review of the challenged patents is in the interest of national security.” DI, 3. Not 

only does the Decision misapprehend or overlook the detailed explanations of the 

implicated national security interests in Petitioner’s briefing (see DD Opp. 16-17), 

but it also was issued prior to the U.S. government’s $8.9 billion investment in 

Intel for the purpose of “strengthening [] national security.” Ex.1086, 1. This 

“changed circumstance,” in addition to the misapprehension or oversight of 

Petitioner’s arguments regarding national security implications, warrant 

reconsideration of the Decision.  

First, eight (8) days after the Director’s denial of institution, the U.S. 

government invested $8.9 billion in Intel. Ex.1086, 1. The U.S. Secretary of 

Commerce, Howard Lutnick, stated that the purpose of the investment was for 

“strengthening [] national security.” Ex.1086, 1. In light of this “changed 

circumstance,” the Decision’s holding that the requested review is not “in the 

interest of national security” now runs counter to the stated position of the Trump 

Administration and the Commerce Department that Intel semiconductors, 
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including those against which Patent Owner seeks an injunction, are essential to 

national security. Ex.1086, 1. On this basis alone, the Decision should be 

reconsidered, rehearing should be granted, and the petition should be referred to a 

merits panel. 

Second, the Director misapprehended or overlooked the Opposition’s 

discussion of national security that (i) was narrowly-tailored to specific products 

accused of infringement; (ii) detailed how specific products are actually used by 

the U.S. military and intelligence community for national security; and (iii) showed 

a review of the ’768 patent by the PTAB would prevent the ’768 patent from being 

used to seek an injunction against specific products being used for national security 

(Paper 12, “DD Resp.”). Cf. Taiwan Semiconductor Manufacturing Co. Ltd. v. 

Marlin Semiconductor Ltd., IPR2025-00847, Paper 11 (PTAB Sep. 3, 2025).  The 

Opposition set forth: 

• Patent Owner is using the challenged patent to seek an injunction 

against Intel’s Xeon semiconductors (see DD Opp. 16; DD Resp. 6);  

• Intel’s Xeon semiconductors are used by the military and 

governments agencies specifically for national security (see DD Opp. 

16 (citing Ex.1049, Ex.1050, Ex.1051, Ex.1052, Ex.1053); DD Resp. 

6); and 

• The Department of Defense has deemed Intel’s Xeon semiconductors 
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“essential to the nation.” (see DD Opp. 16-17 (quoting Ex.1054, 2) 

(emphasis added); DD Resp. 6).  

Based on these oversights or misapprehensions, in addition to the changed 

circumstances not previously considered, the Director should reconsider the 

Decision, grant rehearing, and refer the petition to a merits panel. 

In summary, when denying institution the Director was not privy to the U.S. 

government’s recent investment in Intel or its position on the importance of Intel 

semiconductors to national security, and should reconsider the Decision based on 

these changed circumstances. Further, it was error to deny institution based on a 

supposed lack of a sufficiently detailed explanation of why review of the ’768 

patent is in the interest of national security, because Petitioner’s Opposition and 

Response explain in detail (1) that the potential injunction based on the ’768 patent 

against Intel would deprive several national security-focused U.S. government 

agencies of “essential” Intel products, and (2) that review of the ’768 patent is 

justified to avoid depriving the agencies of these “essential” products based on a 

potentially invalid patent.  

For at least these reasons, Petitioner respectfully requests rehearing.1  

 
1 Petitioner does not concede that the Director’s new guidance regarding 

discretionary denial is proper, and Petitioner reserves all rights to challenge that 
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II. Requests for rehearing are specifically authorized following a 
discretionary denial of institution by the Director. 

When “the Director exercises discretion to deny institution,” a party “may 

file a request for rehearing … within 30 days of the Director’s decision.” Interim 

Director Discretionary Process, https://www.uspto.gov/patents/ptab/interim-

director-discretionary-process (“DD Process”), §V.C.  Further, a “party may raise 

changed circumstances … in a request for rehearing” for consideration by the 

Director. DD Process, §V.D.   

III. The Decision runs counter to the U.S. government’s position that Intel 
semiconductors are critically important to national security. 

The U.S. government’s recent investment in Intel, and its statements about 

the national security implications of that investment, show that instituting an IPR 

of the ’768 patent is in the interest of national security. Further, the Patent Office’s 

decision to deny review of the overly broad ’768 patent, which is being used to 

seek an injunction against Intel semiconductors specifically used by the 

government for national security, runs counter to the current position of the Trump 

Administration and the Commerce Department that Intel semiconductors are 

important to national security.  

 
guidance. See DD Opp. 38-43. But even applying that guidance, the Director’s 

decision in this case calls for correction. 
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On August 22, 2025 (8 days after the Director’s denial of institution2), it was 

announced that “the United States government will make an $8.9 billion 

investment in Intel common stock, reflecting the confidence the Administration has 

in Intel to advance key national priorities and the critically important role the 

company plays in expanding the domestic semiconductor industry.” Ex.1086, 1 

(emphasis added). Howard Lutnick, the U.S. Secretary of Commerce and head of 

the Commerce Department, described Intel as “creat[ing] the most advanced chips 

in the world,” and praised the agreement for “strengthening our national 

security.” Id. (emphasis added). These statements make the current position of the 

Trump Administration and the Department of Commerce clear: Intel 

semiconductors are important to the national security of the United States. See id. 

As explained in Petitioner’s Opposition and its later Response to Patent 

Owner’s Reply (collectively “Petitioner’s DD Briefing” or the “Briefing”), Patent 

Owner is using the ’768 patent to seek an injunction against Intel semiconductor 

 
2 The U.S. government’s investment in Intel was announced 8 days after the 

Director’s denial of institution, and thus represents a “changed circumstance” that 

the Director should consider with the present rehearing request. See DD Process, 

§V.D (“A party may raise changed circumstances, for example, a change in trial 

date, in a request for rehearing”). 
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products (specifically Intel’s Xeon products) used in a wide range of national 

security applications. See DD Opp. 16-17; DD Resp. 6. Because the ’768 patent is 

being used to seek an injunction against products that the government has deemed 

important to national security, a review of the ’768 patent is in the interest of 

national security. The Decision’s holding that such a review is not in the interest of 

national security thus runs counter to the current position of the Trump 

Administration and the Department of Commerce that stresses the importance of 

Intel semiconductors to the national security of the United States. See Ex.1086, 1. 

The Director should reconsider the Decision, grant rehearing and, consistent with 

the government’s current position, refer the case to a merits panel based on the 

clear national security interests that would be served by a review of the ’768 

patent.  

IV. The Director misapprehended or overlooked the national security 
implications of a review of the ’768 patent explained in Petitioner’s DD 
Briefing. 

In addition to contradicting the assessment of the U.S. government regarding 

the importance of Intel semiconductors to national security, the Decision 

misapprehends or overlooks the detailed explanation in Petitioner’s DD Briefing of 

why a review of the ’768 patent is in the interest of national security. See DD Opp. 

16-17; DD Resp. 6. 
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In the Institution Decision, the Director states that Petitioner’s Opposition 

“does not explain in sufficient detail why review of the challenged patents is in the 

interest of national security.” DI, 3 (citing DD Opp. 16-17).  But, in fact, 

Petitioner’s DD Briefing explain at length that Patent Owner is using the ’768 

patent to seek an injunction against Intel’s Xeon products, which are used by 

national security-focused agencies across the federal government and have been 

deemed “essential to the nation” by the Department of Defense. See DD Opp. 16-

17 (quoting Ex.1054, 2) (emphasis added); DD Resp. 6 (quoting same). 

Petitioner’s DD Briefing thus shows that review of the ’768 patent is in the interest 

of national security, and the Director misapprehended or overlooked these 

explanations in denying institution. See DD Opp. 16-17; DD Resp. 5-6; DI, 3. 

 As explained in the Briefing, in the co-pending District Court litigation 

Patent Owner is seeking an injunction based on the ’768 patent against the accused 

products (“Intel’s Xeon processors”), which “would have wide-ranging impact on 

national security.” DD Opp. 16 (citing Ex.1049, 4); DD Resp. 6. The accused 

products are used by: 

• “Naval Air Stations for secure wireless communications to support the 

National Security Agency.” DD Opp. 16 (citing Ex.1050); DD Resp. 6; 
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• “[T]he Air Force Research Laboratory for modeling advanced air, naval 

and ground weapons systems.” DD Opp. 16 (citing Ex.1051, 2); DD 

Resp. 6; 

• “US Special Operations Command.” DD Opp. 16 (citing Ex.1052, 2); 

DD Resp. 6; and 

• “[T]he Department of Energy’s Argonne National Laboratory 

conducting cutting-edge research into fusion reactors, advanced physics, 

and aerospace engineering.” DD Opp. 16 (citing Ex.1053); DD Resp. 6. 

In addition, as explained in the Briefing, the CTO for the Department of 

Defense stated that Intel’s microelectronics are “essential to the nation” and 

“enable our troops with an advantage by making possible adaptive secure 

communications, electronic warfare, and long range weapon systems.” Ex.1054, 2 

(quoted at DD Opp. 16) (emphasis added); DD Resp. 6 (quoting same).  

Accordingly, the Opposition concludes that “it is important to the national security 

of the United States that Intel has the opportunity to have the merits of the prior art 

be analyzed with respect to the overly-broad claims of the ’768 patent.” DD Opp. 

17; see DD Resp. 6. 

Thus, Petitioner’s DD Briefing specifically explains that (1) specific  

accused products (e.g., Intel Xeon processors) are essential to the operation of 

military branches and agencies for the express purpose of national security, (2) the 
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accused products face a possible injunction based on the ’768 patent in the co-

pending litigation, and (3) an IPR of the ’768 patent would ensure that the national 

security interests of the United States are not harmed by an injunction based on a 

potentially invalid patent against the accused products. See DD Opp. 16-17; DD 

Resp. 5-6. Accordingly, Petitioner’s DD Briefing was narrowly-tailored toward 

particular products and explained in detail how national security warranted review 

of the ’768 patent.  Cf. Taiwan Semiconductor Manufacturing Co. Ltd. v. Marlin 

Semiconductor Ltd., IPR2025-00847, Paper 11 at 3 (PTAB Sep. 3, 2025). The 

Director misapprehended or overlooked this explanation in Petitioner’s DD 

Briefing, and should reconsider the decision on institution, grant rehearing, and 

refer the petition to a merits panel. 
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V. Conclusion 

In summary, the U.S. government’s recent investment in Intel represents a 

changed circumstance that shows that an IPR of the ’768 patent is in the interest of 

national security. Further, the Director misapprehended or overlooked the detailed 

explanation in Petitioner’s DD Briefing of why an IPR of the ’768 patent is in the 

interest of national security.  

Thus, for these reasons, Petitioner respectfully requests that the Director 

reconsider the decision on institution, grant rehearing, and refer the petition to a 

merits panel. 

 
Respectfully submitted, 

 
Date: September 12, 2025   /Andrew S. Ehmke/ 

Andrew S. Ehmke 
HAYNES AND BOONE, LLP   Lead Counsel for Petitioner 
2801 N. Harwood Street, Ste 2300  Registration No. 50,271 
Dallas, Texas 75201 
Customer No. 27683 
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