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L. INTRODUCTION

A.  Background

Alpinestars S.p.A. and Alpinestars USA Inc. (“Petitioner”) filed a
Petition (Paper 1, “Pet.”) requesting inter partes review of claims 1-22 of
U.S. Patent No. 12,012,065 B2 (Ex. 1001, “the *065 patent”). Dainese
S.p.A. (“Patent Owner”) filed a preliminary response. Paper 13 (“Prelim.
Resp.”).!

We have authority under 35 U.S.C. § 314, which provides that an
inter partes review may not be instituted “unless . . . there is a reasonable
likelihood that the petitioner would prevail with respect to at least 1 of the
claims challenged in the petition.” 35 U.S.C. § 314(a). On the record before
us, we determine that Petitioner has not satisfied this threshold requirement,
and therefore we do not institute inter partes review of claims 1-22 of the

’065 patent.

B.  Real Parties-in-Interest

Petitioner identifies Alpinestars S.p.A. and Alpinestars USA Inc. as
real parties-in-interest. Pet. 98.

Patent Owner identifies Dainese S.p.A. as a real party-in-interest.

Paper 4, 2.

C.  Related Proceedings
The Parties identify Dainese S.p.A. v. Alpinestars USA Inc. et al.,
2:24-cv-07066 (CD CA 2024) as a related matter. Pet. 98; Paper 4, 2.

! Patent Owner’s request for discretionary denial of the Petition (Paper 7)
was denied (Paper 14).
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D.  The 065 patent

The *065 patent? relates to a wearable, inflatable safety device to
protect, e.g., a motor vehicle rider from impacts or falls. Ex. 1001, 1:5-9.
Figures 1, 1A, and 7, depict an embodiment of the invention, and are

reproduced below:

15fui 1ﬂ§10

FIG.1A FIG.7

FIG.1

Figures 1 and 1A depict safety device 10, 110, and Figure 7 depicts garment
50 incorporating the safety device. Id. at 5:57-61, 6:10-11, 20-21, 7:62—65.

Device 10, 110 (also referred to as inflatable element 12, 112) comprises

2 The 065 patent issued on June 18, 2024, from a PCT application filed
December 9, 2020. Ex. 1001, codes (45), (22).

3
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mesh structure 111 enclosing inflatable casing body 40. /d. at 6:38-39,
7:18-19.3

Mesh structure 111 comprises first mesh portion 118 and oppositely
facing second mesh portion 119 joined along the perimeter and connected
internally by a plurality of tie elements 5. Ex. 1001, 6:38-41, 6:60-61,
6:67-7:2. The tie elements are arranged in rows to form a plurality of side-
by-side housings or channels in the interior space between the two mesh
portions. /d. at 7:2-9.

Casing body 40 is connected to gas source 15 and comprises a
plurality of finger-like portions 40a, each of which is configured to be
inserted into one of the channels of mesh structure 111. Ex. 1001, 7:18-25,
Fig. 2. When deflated, casing body 40 “occupies the smallest possible space
thus allowing the passage of air between the mesh portions [118, 119].” Id.
at 7:32-35. When inflated, casing body 40 presses against the mesh
structure, which “acts as a containment cage for the casing body.” Id. at
7:39—41. Thus, “[t]he first mesh portion and the second mesh portion
together with the tie elements determine with the casing body the final shape
of the inflatable element.” Id. at 4:19-21. The *065 patent teaches that
providing “an inflatable casing body [40] with a plurality of portions 40a
which are side by side between rows of tie elements 5 allows to obtain a

substantially flat final configuration of the inflatable element due to the fact

3 The 065 patent occasionally uses different reference numbers to refer to
the same structure. For example, the *065 patent may use “11,” “111,” or
11/111” to refer to the mesh structure, may use “19,” “119,” or “19/119” to
refer to the second mesh portion, etc. See Ex. 1001, 6:25-26, 6:60, 6:63.
For simplicity we will select one of the reference numbers and use that
number throughout this discussion.
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that the various portions 40a in inflated condition are forced to stay side by
side, blocked by the mesh portions [118, 119].” Id. at 7:46-52. Thus, “the
inflatable element can reach a generally flat and planar final shape.” Id. at

4:21-23.

E. The Challenged Claims
Claims 1 and 18 are independent. Claim 1 is reproduced below:*

1. [1pre] A protective device for the protection of a user,
said protective device comprising

[1a] a mesh structure comprising a first mesh portion and a
second mesh portion and a plurality of tie elements, wherein
said first mesh portion and said second mesh portion are
opposite one another and are connected one another by said
plurality of tie elements;

[1b] wherein said tie element comprise dividing walls
defining a plurality of inner housings between said first mesh
portion and said second mesh portion;

[ 1c] wherein said protective device includes a casing body
arranged at least in an inner housing of said plurality of inner
housings, wherein said casing body is configured to assume a
deflated condition and an inflated condition in said at least one
inner housing of said mesh structure, and wherein in said
deflated condition, said casing body occupies a first space or
first region, and wherein in the deflated condition a second
region or second space of said at least one inner housing lacks a
casing body, and wherein in the inflated condition said casing
body occupies the second region or second space,

[1d] wherein said casing body comprises a plurality of
portions each arranged in a corresponding inner housing of said
plurality of inner housings, and wherein said plurality of inner
housings define channels arranged side-by-side one another and
separated from each other by a tie element of said plurality of

* We use Petitioner’s bracketed identifiers for each limitation. See Pet. vi.

5
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tie elements, each of said plurality of inner housings configured
to house a corresponding portion of said casing body, and

[1e] wherein in the inflated condition, said portions of said
casing body are inflated against said first mesh portion, said
second mesh portion, and said tie elements so as to form a
planar structure.

Ex. 1001, 9:43—-10:7. Claim 18 recites a method of making a protective
device comprising providing the structure recited in claim 1. Id. at 11:10-

12:9.

F.  Asserted Grounds of Unpatentability
Petitioner contends that claims 1-22 are unpatentable based on the

following grounds (Pet. 1):

Claims .
Ground Challenged 35U.S.C. § Reference(s)/Basis
1 1-22 103 EP’536,> CN’180°
EP’536, CN’180,
2 1-22 103 Hutton”
3 1-22 103 EP’297,8 CN’842°

Petitioner also relies on the Declaration of Mr. Russell K. Davidson

(Ex. 1003) to support its asserted grounds. Patent Owner supports its

SEP 2 879 536 B1 (July 31, 2012) (Ex. 1004).

® CN 108968180 A (pub. Dec. 11, 2018) (Ex. 1006). All citations to
CN’180 are to its certified English-language translation, Ex. 1005.

7US 3,823,711 (July 16, 1974) (Ex. 1008).
SEP 2621297 B1 (Aug. 9, 2017) (Ex. 1007).
9 CN 205695842 (Nov. 23, 2016) (Ex. 1011).

6
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Preliminary Response with the Declaration of Dr. Thomas G. Livernois (Ex.

2010).

II. ANALYSIS

A.  Legal Standards Used in the Merits Analysis

“In an IPR, the petitioner has the burden from the onset to show with
particularity why the patent it challenges is unpatentable.” Harmonic Inc. v.
Avid Tech., Inc., 815 F.3d 1356, 1363 (Fed. Cir. 2016) (citing 35 U.S.C.
§ 312(a)(3) (requiring inter partes review petitions to identify “with
particularity . . . the evidence that supports the grounds for the challenge to
each claim”)); Dynamic Drinkware, LLC v. Nat’l Graphics, Inc., 800 F.3d
1375, 1378 (Fed. Cir. 2015) (discussing the burden of proof in inter partes
review).

Under 35 U.S.C. § 103,

A patent for a claimed invention may not be obtained,
notwithstanding that the claimed invention is not identically
disclosed as set forth in section 102, if the differences between
the claimed invention and the prior art are such that the claimed
invention as a whole would have been obvious before the
effective filing date of the claimed invention to a person having
ordinary skill in the art to which the claimed invention pertains.

Obviousness is a question of law based on underlying factual considerations,
including the scope and content of the prior art, the differences between the
prior art and the claimed invention, the level of ordinary skill in the art, and
any relevant secondary considerations of non-obviousness, including
commercial success of the patented product or method, a long-felt but unmet
need for the functionality of the patented invention, and the failure of others

who have unsuccessfully attempted to accomplish what the patentee has
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achieved. Graham v. John Deere Co., 383 U.S. 1, 17 (1966). The
obviousness analysis should not be conducted “in a narrow, rigid manner,”
but should instead focus on whether a claimed invention is merely “the

result[] of ordinary innovation,” which is not entitled to patent protection.

KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 406, 427-28 (2007).

B.  Level of Ordinary Skill in the Art

Petitioner contends that one of ordinary skill in the art at the time of
the invention “would have had a Bachelors’ degree in mechanical
engineering or a comparable field of study, plus approximately three years
of professional experience with airbag devices or other similar relevant
industry experience.” Pet. 5-6 (citing Ex. 1003 §41). According to
Petitioner, “[a]dditional graduate education could substitute for professional
experience, and significant experience in the field could substitute for formal
education.” Id.

Patent Owner does not offer its own definition of the level of ordinary
skill or dispute Petitioner’s definition. See generally Prelim. Resp.

The level of ordinary skill in the art usually is evidenced by the
references themselves. See Okajima v. Bourdeau, 261 F.3d 1350, 1355
(Fed. Cir. 2001); In re GPAC Inc., 57 F.3d 1573, 1579 (Fed. Cir. 1995); In
re QOelrich, 579 F.2d 86, 91 (CCPA 1978). As Petitioner’s unchallenged
description of an ordinarily skilled artisan appears consistent with the
subject matter discussed in the references and that of the challenged claims,
for purposes of this Decision we apply Petitioner’s description of a person of

ordinary skill in the art.
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C. Claim Construction

We construe claim terms “using the same claim construction standard
that would be used to construe the claim in a civil action under 35 U.S.C.

[§] 282(b).” 37 C.F.R. § 42.100(b). Under this standard, claim terms are
generally given their plain and ordinary meaning as would have been
understood by a person of ordinary skill in the art at the time of the invention
and in the context of the entire patent disclosure. Phillips v. AWH Corp.,
415 F.3d 1303, 1312-13 (Fed. Cir. 2005) (en banc). Any special definitions
for claim terms must be set forth in the Specification “with reasonable
clarity, deliberateness, and precision.” See In re Paulsen, 30 F.3d 1475,
1480 (Fed. Cir. 1994). Extrinsic evidence is “less significant than the
intrinsic record in determining ‘the legally operative meaning of claim
language.”” Phillips, 415 F.3d at 1317 (quoting C.R. Bard, Inc. v. U.S.
Surgical Corp., 388 F.3d 858, 862 (Fed. Cir. 2004)). Only claim terms in
controversy need to be construed, and only to the extent necessary to resolve
the controversy. Nidec Motor Corp. v. Zhongshan Broad Ocean Motor Co.,
868 F.3d 1013, 1017 (Fed. Cir. 2017) (citing Vivid Techs., Inc. v. Am. Sci. &
Eng’g, Inc., 200 F.3d 795, 803 (Fed. Cir. 1999)).

Petitioner proposes constructions for the terms “mesh structure™/
“mesh portion” and “planar structure,” which are found in all of the claims
of the "065 patent. Pet. 7-13. Patent Owner disputes Petitioner’s
constructions of these terms and additionally asserts that Petitioner’s
invalidity analysis is based on a misconstruction of the term “tie element.”
Prelim. Resp. 12-25.

For purposes of our analysis, we need only address the meaning of

“planar structure,” and only to note that this limitation requires that all
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portions of the casing body, when inflated against the first mesh portion,
second mesh portion, and tie elements, “form a planar structure” when the
casing body is inflated. This is evident from both the claim language and the
written description of the *065 patent. Limitation [1e] of claim 1 recites that
in the inflated condition, “said portions of the casing body” are “inflated
against said first mesh portion, said second mesh portion, and said tie
elements.” We understand ‘““said portions of the casing body” to refer to all
of the portions of the casing body. Likewise, “said first mesh portion, said
second mesh portion, and said tie elements” refers to the entire mesh
structure recited in limitation [1a]. Thus, this limitation requires all of the
casing-body portions to inflate against the entire mesh structure to form the
“planar structure.”

This reading is consistent with the Specification. The Specification
teaches that “[t]he first mesh portion and the second mesh portion together
with the tie elements determine with the casing body the final shape of the
inflatable element,” which “can reach a generally flat and planar final
shape.” Ex. 1001, 4:19-23; see also id. at 4:59-5:3 (teaching that the casing
body inflated within the mesh structure results in a “globally planar
structure”). Here, “inflatable element” refers to the entire structure because
it is comprised of the mesh structure and casing body. /d. at 3:11-18. Thus,
the entire structure, when inflated, is “generally flat and planar.”

The parties do not appear to dispute that the planar-structure limitation
applies to the entire protective device. Petitioner states, for example, that
“the specification clearly indicates that the ‘globally planar structure’/
‘generally flat and planar final shape’ refers to the ‘final shape of the

inflatable element [elements 12/112 comprising structure 11/111 and casing

10
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body 40]” during the inflated condition.” Pet. 8 (citing Ex. 1003 q 60; Ex.
1001, Figs. 1-3). And Patent Owner asserts that Figures 2 and 3, which
depict the entire protective device, illustrate the planar-structure limitation.

Prelim. Resp. 22; see Ex. 1001, 5:62—67, Figs. 2, 3.

D.  Grounds I and 2: Obviousness of Claims 1-22 over EP’536
and CN’180 (Ground 1) or over EP’536, CN’180, and Hatton
(Ground 2)

Petitioner contends that claims 1-22 would have been obvious over
EP’536 and CN’180 or alternatively over EP’536, CN’180, and Hutton. Pet.
8—27. Patent Owner opposes. Prelim. Resp. 7—12.

1. EP’536 (Ex. 1004)

EP’536 relates to “adaptive thermal insulation” for personal protective
equipment such as fire-fighters’ jackets and gloves. Ex. 1004 9 1-2, 250.
The garments are designed to provide “different degrees of thermal
insulation according to given environmental conditions.” Id. § 6. EP’536
describes garments made from a fabric having a laminar structure
comprising an envelope that encloses at least one cavity containing a “gas
generating agent having an unactivated configuration and an activated
configuration.” Id. 9 15. The gas generating agent changes from the
unactivated state to the activated state to increase gas pressure inside the
cavity “in response to an increase in temperature in the cavity.” Id. Figures
8a and 8e, reproduced below, illustrate this laminar structure in the

unactivated and activated configurations, respectively:

11
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Fig. 8e
Figure 8a depicts a cross-sectional view of a laminar fabric structure in an
unactivated condition and Figure 8¢ depicts the laminar structure in an
activated condition.'® Id. 99 156. The laminar fabric is comprised of a first
textile layer 122 connected via stitches 127 to second textile layer 124 to
form pockets 125. Id. 9 224. Each pocket 125 contains one envelope 20, the
envelopes in turn containing gas generating agent 18. Id. 4 165, 224, Fig.

2a. The gas generating agent may be a liquid, gel, or solid, and may be a

10° As Petitioner notes (Pet. 30 n.6), the embodiment depicted in Figure 8¢
differs slightly from that depicted in Figure 8a in that the Figure 8e structure
100 includes shield 50 not present in that depicted in Figure 8a. See Ex.
1004 9 233. We accept Petitioner’s undisputed representation that Figure 8e
nonetheless accurately reflects the laminar structure of Figure 8a in an
activated configuration.

12
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refrigerant. Id. 49 101, 103. Envelopes 20 are “fixed by their respective
pocket 125 with respect to movement in the length/width plane defined by
the layers 122, 124.” Id. 9 224. When the envelopes are in their unactivated
configuration, “breathability is maintained by spaces between the
envelopes.” Id. 9 129. The gas generating agent changes from the
unactivated configuration to the activated configuration in response to an
increase in temperature in the cavity. Id. 491, 16. “As a result of the
inflation, the cavity increases its thickness, and thereby increases the
distance between the first layer and the second layer,” resulting in a “‘gas
layer’ or ‘air layer’ which provides for efficient thermal insulation because
of the low thermal conduction of gas/air, and because of the increased

thickness of the envelope.” Id. 9 19.

2. CN’180 (Ex. 1006,
certified translation Ex. 1005)

CN’180 describes “an airbag structure for a fall protection belt.” Ex.
1005 99 1, 3. Figures 1 and 2, reproduced below, depict the belt

components:

13
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Figures 1 and 2 depict airbag 10 and bag cover 20, respectively. Id. 4 19.
Airbag 10 comprises air inlet 13, inflation chamber 11, and a plurality of
strip-shaped inflation units 12 connected to the lower end of the inflation
chamber in the vertical direction (with respect to the device’s orientation
when worn as a belt around a user’s waist). /d. Airbag cover 20 is
comprised of a plurality of strip-shaped accommodating chambers 21 for
accommodating the strip-shaped inflation units 12. /d. 4 20. “The airbag
cover 20 can be folded upward or rolled up along the length direction of the
strip-shaped accommodating chambers 21 until it is fixed to the waist belt,
and can be opened downward along the length direction of the strip-shaped
accommodating chambers 21 along with the airbag 10 after the airbag 10 is

inflated.” Id. According to CN’180:

When the waist belt is worn on the human body, the airbag
cover 20 is arranged in the waist belt in a strip shape. When the
air 1s inflated from the air inlet 20 to the inflation chamber 10,

14
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the strip-shaped inflatable unit 12 opens from top to bottom,
and the airbag cover 20 is a ring structure, wrapped around the
hip femur and thigh of the wearer.

1d. 9 23.

3. Hatton (Ex. 1008)

Hatton describes an inflatable structure for use in an “orthopaedic
costume.” Ex. 1008, 1:4-8, 40—42. The structure comprises inflatable latex
tubes contained in a fabric casing. Id. at 1:56-58. The fabric casing is
preferably made using “an aerated linen” so that the structure is “permeable
to air.” Id. at 2:37-38. Petitioner relies on Hatton solely to teach the mesh
structure limitations of the claims. See, e.g., Pet. 20-25 (discussing

limitation [1a]); id. at 5657 (discussing limitation [18a]).

4. Independent Claims 1 and 18

For Grounds 1 and 2, Petitioner’s unpatentability analysis for
independent claims 1 and 18 is essentially the same. Pet. 14-33, 56-57.
Likewise, Patent Owner’s response to that analysis is the same for both
claims. Prelim. Resp. 25-35. We will therefore focus our discussion on
claim 1, with the understanding that it applies equally to claim 18.

Petitioner relies on EP’536 alone or combined with Hatton to teach all
of the limitations of claim 1, but acknowledges that the EP’536’s individual
envelopes 20 do not correspond to the claimed single casing body. Pet. 14—

30.!"" Petitioner therefore asserts that EP’536 in view of CN’180 “renders

1 Petitioner states that “[t]o the extent [EP’536°s] individual envelopes 20
do not disclose a single ‘casing body,” EP’536 in view of CN’180 renders it
obvious.” Pet. 30 (citing Ex. 1003 4 97). This statement implies that
EP’536 may teach the casing-body limitation and that CN’180’s teachings
need not be considered. But Petitioner does not elsewhere assert that

15
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[this limitation] obvious.” Id. at 30 (citing Ex. 1003 § 97). Petitioner
contends that CN’180’s airbag 10 with strip-shaped inflation units 12
corresponds to the claimed casing body comprising a plurality of portions.
Id. at 30-31.

Petitioner submits that “[a] POSITA would have been motivated to
implement the one-piece airbag 10 and its strip-shaped inflation units 12 as
taught by CN’180 in the EP’536 and EP’536-Hatton systems, utilizing
individual envelopes 20/tubes, as one mechanism for simplifying the design
and operation of the EP’536 and EP’536-Hatton protective devices.” Pet. 15
(citing Ex. 1003 § 73). According to Petitioner, “[o]ne inflatable device
with strip-shaped inflation units 12 connected to one inflation chamber 11
would replace a plurality of individual envelopes 20, each with its own gas
generating agent 18,” and “would also allow the modified EP’536/EP’536-
Hatton device to be easily reusable by having only one mechanism to
recharge.” Id. (citing Ex. 1004 4 168; Ex. 1003 § 73).

Petitioner also contends that the combination of EP’536 and CN’180:
(1) would have involved “combining known prior art elements . . . according
to known methods . . . to yield predictable results”; (2) “would have required
only simple substitution of one known element . . . for another . . . to obtain
predictable results”; and (3) would have been “obvious to try” as “a
selection from a finite number of identified predictable solutions.” Id. at 16

(citing Ex. 1003 99 74, 75).

EP’536’s envelopes 20 collectively correspond to the claimed casing body,
much less support such an assertion with evidence or persuasive technical
reasoning. We understand Petitioner’s failure to make that assertion to be a
tacit acknowledgement that EP’536 does not, by itself, teach the casing-body
limitation.

16
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Patent Owner disputes, inter alia, that one of ordinary skill in the art
would have had a reason to combine EP’536 and CN’180. Prelim. Resp. 25.
Patent Owner asserts that Petitioner’s reference to EP’536 as an “airbag” is
“wrong,” because “[t]he words ‘air bag’ and ‘airbag’ never appear anywhere
in the reference.” Id. (citing Ex. 2010 9] 74). Instead, according to Patent
Owner, EP’297 “is focused on heat protection and heat protection shields.”
1d. (citing Ex. 1004 q 1; Ex. 2010 99/ 56, 58). Thus, according to Patent
Owner, “[a] POSITA would not have considered a heat protective structure
as having any relevant to air bag protection.” Id. (citing Ex. 2010 99 56, 58,
74,117, 119).

“Rejections on obviousness grounds cannot be sustained by merely
conclusory statements; instead, there must be some articulated reasoning
with some rational underpinning to support the legal conclusion of
obviousness.” In re Kahn, 441 F.3d 977, 988 (Fed. Cir. 2006) (quoted with
approval by KSR Intern. Co. v. Teleflex Inc., 550 U.S. 398, 418 (2007)).
Having reviewed the Parties’ positions and the record evidence, including
the Declarant testimony, we are not persuaded that Petitioner’s articulated
reasons for combining EP’536 and CN’180 have a rational underpinning.

Petitioner first asserts that one of ordinary skill in the art would have
been motivated to use CN’180’s “one-piece airbag 10 and its strip-shaped
inflation units 12” in place of EP’536’s envelopes 20 to “simplify[] the
design and operation” of EP’536°s device. Pet. 15 (citing Ex. 1003 q 73).
But neither Petitioner not its Declarant explain why this would be the case.
To the extent that Petitioner is suggesting that CN’180’s airbag would have
been preferable because it is a single connected structure rather than a

number of disconnected envelopes, and therefore would have allowed

17
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replacing a plurality of inflators with a single inflator like that used by the
CN’180 device, that suggestion would reflect a misunderstanding of how the
EP’536 device operates. While CN’180’s fall-protection belt uses an airbag
that requires an external “inflation device” to inflate (Ex. 1005 9] 5, 19),
EP’536’s garment does not use an external inflation device because the gas
generating agent 18 in each envelope automatically generates gas and
inflates the envelopes in response to rising temperatures (Ex. 1004 4 15).!2

Similarly, the modification would not improve the reusability of the
EP’536 device “by having only one mechanism to recharge” because the gas
generating agent does not need any “mechanism to recharge.” Instead, the
activated gas generating agent automatically recombines or condenses in
response to a temperature decrease to return the envelopes, and therefore the
garment, to its original thickness, at which point the gas generating agent is
ready for subsequent reactivation. Ex. 1004 99 139-141.

Petitioner’s KSR'3-based reasons to combine are also based on this
misunderstanding of EP’536’s operation and purpose. Petitioner submits
that the combination amounts to “combining prior art elements” (CN’180’s
single inflatable airbag into EP’536’s pocket structure) “according to known
methods” to yield the “predictable result” of “a wearable airbag system with
a simplified and reusable inflation mechanism.” Pet. 16. Likewise,
Petitioner contends that the combination amounts to the “simple

substitution” of CN’180’s “one inflatable mechanism with inflatable units™

12 We are unable to find in the Petition or Mr. Davidson’s Declaration any
acknowledgement that EP’536’s envelopes inflate as a result of rising
temperatures.

13 KSR Intern. Co. v. Teleflex Inc., 550 U.S. 398 (2007).

18
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with EP’536’s “multiple individual envelopes 20 to obtain the same
predictable result: “a wearable airbag system with a simplified and reusable
inflation mechanism.” Id. But, as noted above, EP’536 does use any
“inflation mechanism” related to that disclosed in CN’180 or the 065
patent: EP’536’s gas generating agent automatically and reversibly expands
and contracts in response to changing temperatures without any external
source of inflation.

Petitioner’s obvious-to-try rationale is also not persuasive. In KSR,
the Court found that it might be obvious to try a finite number of identified,
predictable solutions to solve a known problem. See KSR, 550 U.S. at 421
“When there is a design need or market pressure to solve a problem and
there are a finite number of identified, predictable solutions, a person of
ordinary skill has good reason to pursue the known options within his or her
technical grasp.”). Petitioner asserts that using CN’180’s one-piece airbag
10 with strip-shaped inflation units 12 in “the EP’536-CN’180 airbag
system” would have been “a selection from a finite number of identified
predictable solutions (i.e., using one chamber with connected individual
inflation units 12 versus multiple individual envelopes 20).” Pet. 16. But
Petitioner does not identify any design need, market pressure, or other
problem that would have been addressed by this solution, much less explain
why using CN’180’s airbag would have been one of a finite number of
identified predictable solutions to that problem.

We also agree with Patent Owner (Prelim. Resp. 25) that replacing
EP’536’s envelopes with CN’180’s airbag would have made EP’536’s
invention unsuitable for its intended purpose: providing a protective

garment with “adaptive thermal insulation”; i.e., the garment “provides

19
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different degrees of thermal insulation according to given environmental
conditions.” Ex. 1004 4 6. Petitioner does not suggest, and we have found
nothing in the record to establish, that CN’180’s airbag would provide this
feature.

Because Petitioner has not shown a reasonable likelihood of
establishing that one of ordinary skill in the art would have combined
EP’536 (with or without Hatton) and CN’180 in the proposed manner,
Petitioner has not shown a reasonable likelihood of prevailing with respect

to claims 1 and 18.

5. Claims 2—17 and 19-22
Because Petitioner has not shown a reasonably likelihood of
prevailing with respect to independent claims 1 and 18, Petitioner also has

not shown a reasonable likelihood of prevailing with respect to the claims

that depend therefrom (claims 2—17 and 19-22).

E. Ground 3: EP’297 and CN’842

Petitioner contends that claims 1-22 of the *065 patent would have
been obvious over EP’297 and CN’842. Pet. 59-93. Patent Owner opposes.
Prelim. Resp. 37—46.

1. EP’297
EP’297 relates to a wearable airbag for protecting a user’s (e.g., a
bicyclist’s) head in case of an accident. Ex. 1007 99 1, 23-24. Figure 2,
reproduced below, depicts EP’297’s airbag in a fully inflated state:
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As shown in Figure 2 of EP’297, airbag 20 comprises inflatable inner bag 21
(shown in thin dashed lines) inside outer bag 22. Id. § 28, 30. Inner bag 21
comprises a plurality of separate inflatable first chambers 28, 29, 210, and
211, each contained within one of outer-bag sections 23, 24, 25, 26, and 27.
1d. 9 32. When the inner bag chambers inflate they expand their respective
outer bag sections so that the structure of the outer bag 22 “defines or sets

the limit of the shape of the airbag 20 after inflation.” Id. 99 40, 45.

2. CN’'842

CN’842 teaches a motorcycle airbag suit comprising an airbag within
a suit made of breathable mesh fabric. Ex. 1011 99 1, 6, 10-11, 25, Figs.
1, 2. Petitioner relies on CN’842 to teach the “mesh” and “mesh portion”

limitations of the challenged claims. See, e.g., Pet. 66—67 (discussing
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limitation [1a]; id. at 92 (asserting that EP’297 in view of CN’842 teaches

limitation [18a] “for the reasons discussed for limitations [1a]-1b]”).

3. Independent Claims 1 and 18

Independent claim 1 recites that when the portions of the casing body
are in the inflated condition, the portions “are inflated against said first mesh
portion, said second mesh portion, and said tie elements so as to form a
planar structure.” Ex. 1001, 10:4—7. Claim 18 contains a similar limitation.
Id at 11:30-12:3."

Petitioner contends that EP’297 teaches this limitation. Pet. 72 (citing
Ex. 1003 9 177). Petitioner provides an annotated version of Figure 3 of
EP’297, reproduced below, to illustrate its position:

Planar structure

34 311\ 310 31 33 313 35 32 315 36

31239 33 30

14 Because Petitioner’s discussion of this limitation is the same for claim 18
as it is for claim 1 (Pet. 72—73, 92), we limit our discussion to claim 1.
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Petitioner asserts that “EP’297 discloses that the chambers 31, 32 “fill
the full volume of a section 37, 38 upon inflation.” Pet. 72 (citing Ex. 1007
943). According to Petitioner:

[A] POSITA would have understood that in the inflated
condition, the chambers 31, 32 would be inflated against the
first layer 39 (first mesh portion), second layer 310 (second
mesh portion), and the straps 34, 35, 35 (tie elements) so as to
form the [above] illustrated structure. ... While there are
indents in the structure at portions where the straps 34, 35, 36
intersect the layer 310, this is a ‘planar structure’ under the
[Patent Owner]’s interpretation currently advanced in litigation.

Id. (citing Ex. 1003 9 177).

Patent Owner responds that “EP’297 does not disclose any planar
structure because it teaches a spherical helmet” when inflated. Prelim. Resp.
44-45 (citing Ex. 1007 99 7, 49, 65, Fig. 2). According to Patent Owner,
“[w]hile a couple of the elongate first chambers of EP’297 may align, the
structure formed when the chambers are all inflated must take on a spherical
shape rather than a ‘planar’ structure.” Id. at 45 (citing Ex. 2010 99 86-88).

We agree with Patent Owner. First, Petitioner does not even allege
that EP’297’s entire airbag device forms a planar structure when inflated, as
we determined this limitation to require. See § I1.C., supra. Instead,
Petitioner limits its analysis to Figure 3 of EP°297, which illustrates only
two chambers 31, 32, filing two sections 37, 38, respectively, of EP’297’s
device. Pet. 72. Additionally, we agree with the Patent Owner that
EP’297’s airbag device, when fully inflated, would not be a “planar
structure,” but rather closer to spherical so that it can protect the wearer’s

entire head. See Ex. 1007, Fig. 2. For these reasons, Petitioner has not
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demonstrated a reasonable likelihood of prevailing in showing that EP°297
teaches this limitation.

Because we are not persuaded that Petitioner is reasonably likely to
prevail in showing that EP’297 teaches the planar-structure limitation,
Petitioner has not demonstrated a reasonably likelihood of prevailing in

showing that claims 1 and 18 are unpatentable under Ground 3.

4. Claims 2—17 and 19-22
Because Petitioner has not shown a reasonably likelihood of
prevailing with respect to independent claims 1 and 18, Petitioner also has
not shown a reasonable likelihood of prevailing with respect to the claims

that depend therefrom (claims 2—17 and 19-22).

[I. CONCLUSION

For the foregoing reasons, we determine that Petitioner has not shown
that there 1s a reasonable likelihood that it would prevail with regard to at
least one of the claims challenged in the Petition. Accordingly, we deny the

Petition for inter partes review of claims 1-22 of the 065 patent.

IV. ORDER

For the reasons given, it is

ORDERED that the Petition for Inter Partes Review 1s denied.
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