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I. STATEMENT OF THE PRECISE RELIEF REQUESTED 

NVIDIA requests rehearing of the Director’s September 12, 2025 Decision 

Denying Institution of Inter Partes Review of the first petition on U.S. Patent No. 

RE48,438 (“the ʼ438 patent”).  Paper 18.1 

The Director’s decision incorporated its decisions denying NVIDIA’s 

petitions for IPR against the ’867 and ’461 patents (family members of the ’438 

patent), saying only that the petitions against the ’438 patent “presents essentially 

the same discretionary considerations” as those petitions.  Decision, 2 (citing 

NVIDIA Corp. v. Neural AI, LLC, IPR2025-00606, Paper 18 (“the -606 Decision”) 

(July 31, 2025)).  The prior decisions referenced the expected trial date in the parallel 

District Court litigation and the settled expectations of the parties.  There, as here, 

the Director failed to consider key evidence submitted by NVIDIA.  First, the 

Director failed to consider the actual time-to-trial statistics from the Western District 

of Texas, which establish that a jury trial on the ’438 patent is not likely to occur 

until several months after a Final Written Decision.  When considering this evidence, 

the Fintiv factors weigh towards institution.  Second, the Director also failed to 

 

 1  On the same day, the Director also entered a Decision Denying Institution of Inter 

Partes Review of another petition on the ̓ 438 patent (IPR2025-00609).  NVIDIA 

is concurrently filing a Request for Rehearing in the related IPR as well. 
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accord proper weight to the recent issuance of the ’438 patent.  This patent’s lack of 

time in force negates any settled expectations of Patent Owner.  Finally, although 

Patent Owner told the Director that its forthcoming POPR would demonstrate 

alleged weaknesses in NVIDIA’s arguments, it never filed a POPR—an omission 

the Director should have addressed given that it is strong evidence as to the strength 

of NVIDIA’s Petition. 

When the evidence submitted by NVIDIA is properly considered, the Fintiv 

factors and settled expectations of the parties weigh against discretionary denial.  

Accordingly, NVIDIA respectfully requests rehearing of the denial of institution. 

II. LEGAL STANDARD 

“A party dissatisfied with a decision may file a single request for rehearing,” 

“identify[ing] all matters the party believes the Board misapprehended or 

overlooked.”  37 C.F.R. § 42.71(d). 

III. STATEMENT OF REASONS FOR RELIEF REQUESTED 

A. Fintiv Factor 2: Proximity of the court’s trial date to the Board’s 
projected statutory deadline for a Final Written Decision 

The Director failed to consider material evidence when weighing this factor.  

Under the Board’s Fintiv guidance, the Director should have considered NVIDIA’s 

evidence of “median time-to-trial statistics for civil actions in the district court in 

which the parallel litigation resides.”  Ex1059, 3.  Accordingly, the Director must 
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rely on actual time-to-trial statistics—not optimistic trial dates set by the Court—

when evaluating efficiency concerns. 

In its decision granting discretionary denial, the Director mistakenly relied on 

Judge Albright’s tentative trial date in the parallel litigation and found that “the latest 

trial would begin is in September 2026.”  -606 Decision, 2.  However, time-to-trial 

statistics submitted by NVIDIA show that a jury trial most likely will not occur until 

May 2027 or later—several months after the statutory deadline for a Final Written 

Decision.  Paper 16 (“Opp.”), 19–20, 42–43 (Appendix B); Ex2008, 3.  In addition, 

NVIDIA provided evidence that the Court has not kept its scheduled trial date once 

in two years and 22 trials, evidence which the Director also did not consider.  See id.     

The Director erred by failing to consider material “evidence that bears on the 

proximity of the district court’s trial date” in accordance with the Board’s guidance.  

Ex1059, 3.  Based on that evidence, this factor weighs towards institution and 

rehearing is warranted. 

B. Settled Expectations: Recent Issuance of Patent 

When weighing the settled expectations of the parties, the Director found that 

the patent “has not been in force for a significant period of time” but failed to accord 

this finding its proper weight.  -606 Decision, 2.  Indeed, the Director has declined 

to discretionarily deny petitions on patents that have been in force approximately the 

same duration as the ’438 patent.  Advanced Micro Devices, Inc. v. Concurrent 
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Ventures LLC, IPR2025-00479, Paper 10 at 2 (July 10, 2024) (finding no settled 

expectations for a patent that issued in 2021); Cambridge Indus. USA, Inc. v. Applied 

Optoelectronics, Inc., IPR2025-00434, Paper 11 at 2‒3 (June 26, 2025) (declining 

to discretionarily deny petitions because the challenged patents issued about 5‒6 

years ago).   

The ’438 patent only issued in 2021.  In the parallel proceeding against the 

’461 patent, the Director admitted that “ordinarily such circumstances would counsel 

against discretionary denial.”  -606 Decision, 3.  Nevertheless, it found that the 

patent’s prior assignee had sent NVIDIA a presentation that included a discussion 

of the original patent from which the ’438 patent issued.  Id.  This presentation—

which was shared four years before the ’438 patent issued—cannot establish that 

Patent Owner or its predecessor-in-interest had any settled expectations in the ’438 

patent.  Instead, the ’438 patent’s recent issuance negates any settled expectations of 

Patent Owner.  Because the Director failed to accord it proper weight, rehearing is 

warranted. 

C. The Strength of the Petition Should Have Weighed Against 
Discretionary Denial 

The March 26 Memorandum from the Director notes “[t]he strength of the 

unpatentability challenge” as a central factor in the discretionary denial analysis.  

Memorandum, 2.  Patent Owner acknowledged as much in its discretionary denial 

brief, stating: “In accordance with this guidance, Patent Owner respectfully requests 
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that the Director consider the merits briefing filed in Patent Owner’s POPR.  The 

present Petition raises grounds based on Kirk/Oh. Petitioner fails to show that 

several limitations are disclosed by the combinations or that a POSITA would be 

motivated to make the combinations.”  PO Brief, 62.  Yet despite expressly telling 

the Director that its forthcoming POPR would provide this purportedly critical 

analysis, Patent Owner never filed one.  Patent Owner’s decision not to file a POPR 

should have been treated as dispositive proof on this factor, confirming the strength 

of NVIDIA’s Petition and weighing decisively against discretionary denial.  The 

Director’s decision failed to even address this strong factor against a discretionary 

denial and it should have.  

IV. CONCLUSION 

NVIDIA respectfully requests that the Director reconsider its decision 

granting discretionary denial of the Petition for inter partes review of the ’438 patent 

and refer the Petition to the Board for a hearing on the merits. 
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