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1 PROCEEDINGS 1 Let me ask you first, did you speak with
2 THE VIDEOGRAPHER: Good morning. We're 2 your attorney about the substance of your deposition?
3 going on the record at 9:00 a.m. on March 3, 2023. 3 A. No.
4 Please note this deposition -- please note that the 4 Q. Did you speak with anyone about your deposition
5 microphones are sensitive and may pick up whispering and 5 testimony yesterday?
6 private conversations. Please mute your phones at this 6 A. No.
7 time. Audio and video recording will continue to take 7 Q. Okay. Let's open the '147, and I'll give you a
8 place unless all parties agree to go off the record. 8 chance to speak to me in a minute, but L have a few
9 This is media unit 1, volume 2 of the 9 questions of my own first, if that's okay.
10 video-recorded deposition of Philip O'Keefe taken by 10 A. Okay. Sure.
11 counsel for the defendants in the matter of Midwest 11 Q. Let's go to the '147. What exhibit is that?
12 Energy Emissions Corporation and MES, Incorporated versus 12 5, I believe.
13 Arthur J. Gallagher and Company, et al., filed in the 13 So you can go to it in your notebook.
14 United States District Court for the District of 14 It's also on the -- on the computer.
15 Delaware, case number 119-01-334. 15 Do you have the '147?
16 This deposition is located in Winona, 16 A. Yes.
17 Minnesota. My name is Dave Young. I'm the videographer. 17 Q. Oh, youhave itin front of you already. Okay.
18 Our court reporter today is Dawn Bounds. We are 18 Great.
19 representing Veritext Legal Solutions. I am not related 19 Well, let's go back to claim 17, because [
20 to any party in this action, nor am I financially 20 did have a couple of clarification questions I wanted to
21 interested in the outcome. 21 ask. Soifyou go to claim 17.
22 If there are any objections to this 22 And claim 17 is a dependent claim,
23 proceeding, please state them at the time of your 23 correct?
24 appearance. Will counsel now state their appearances and 24 A. Correct.
25 affiliations for the record beginning with the noticing 25 Q. And it depends on claim 1, correct?
Page 202 Page 204
1 attorney. 1 A. Correct.
2 DR. GLANDORF: My name is David Glandorf | 2 Q. And do you agree that there is a reaction that
3 of Gibson Dunn. I'm here with my colleague Ina Kosova, | 3 we looked at -- a specific reaction that we looked at in
4 and also on the line is Joseph Evall. We are with Gibson 4 claim 17
5 Dunn and are representing the Gallagher and DTE 5 A. Yes.
6 Defendants. 6 Q. Andcould you identify for me what that
7 MR. DYESS: Jeff Dyess with Bradley Arant 7 specific reaction is?
8 firm. Also joining online today will be Paul Sykes and 8 A. Bromine and mercury in conjunction with
9 Ben Wilson, also with the Bradley firm; and we represent 9 activate carbon.
10 the CERT, C-E-R-T, Defendants. 10 Q. Well, let's -- T think -- let's look at the
11 MR. NEMUNAITIS: Justin Nemunaitis with 11 claim language because I think we want to be a little
12 Caldwell Cassady Curry representing the Plaintiffs. 12 more specific than that, so let's look at 1A, if we
13 THE VIDEOGRAPHER: Will the court reporter | 13 could.
14 please reswear the witness, and then we can proceed. 14 If you could find in there where it says
15 PHILIP O'KEEFE, P.E,, 15 “chemically reacting.”
16 having been first duly sworn, testified as follows: 16 Do you see that phrase?
17 EXAMINATION 17 A. Yes.
18 BY DR. GLANDOREF: 18 Q. Okay. So that -- what follows thereis a
19 Q. Good morning, Mr. O'Keefe. 19 description of a chemical reaction, correct?
20  A. Good morning. Well, before we get started, I'd 20 A. Tthink so, yes.
21 like to go back to the '147 patent to clarify some 21 Q. What is the chemical reaction between?
22 things. 22 A. Bromine and mercury.
23 Q. Okay. Let's do that in a moment, if we could. 23 Q. TI'msorry, Mr. O'Keefe. Ineed you to look at
24 So hold on to that, and we'll come back to thatina 24 the claim language. There's no mention of mercury i
25 moment. 25 this -- in this first portion here, right?
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1 Let me read it into the record, and then 1 A, Well, it's described in the examp -- examples.
2 T'll ask you to comment on it again. 2 Q. Whatdo you mean it's described in the
3 "Chemically reacting the sorbent material 3 examples?
4 with a bromine containing promoter to form a promoted 4 A, How they brominate the activated carbon.
5 brominated sorbent." 5 Q. So if -- to make sure -- to -- for this -- let
6 Did I read that correctly? 6 me make sure [ understand.
7 A Yes. 7 For a PO -- is it your testimony that for
8 Q. There's no mention of mercury there, correct? 8 a POSA to understand that this reaction is happening,
9 A. Right 9 they have to follow one of the specific examples in the
10 Q. Okay. So let me — let me just reask my 10 patent?
11 previous question, which is: What is the chemical 11 A. Well, the examples provide a guide on how to
12 reaction that's described that? 12 brominate the carbon, activate carbon.
13 A. You're brominating activated carbon. 13 Q. Andis it your testimony, then, thatifa
14 Q. Thank you. 14 person followed one of these specific examples, they
15 So there is a reaction between the bromine 15 would know that the reaction is occurring as being - as
16 containing promoter and the sorbent material; is that 16 described here?
17 correct? 17 A. Tthink so, yes.
18 A, Yes. 18 Q. And if they chose to add -- if they chose to
19 Q. Okay. And now if we go down further to where 19 create the promoted brominated sorbent in a different
20 it -—- I'm going to look at the end of line 41 where it 20 way, how would they then know whether or not this
21 says, "and.” "And wherein the activated carbon." 21 specific reaction is happening?
22 Do you see that? 22 A, Idon'tknow.
23 A, Areyvousaying41? 23 Q. They wouldn't be able to know?
24 Q. Attheend of 41, there is an "and.” 24 A. Idon'tknow. I haven't given it any thought.
25 A. Yes. 25 Q. Youhaven't-- okay. You haven't -- okay.
Page 206 Page 208
1 Q. And then following that, I wanted to focus on 1 Would they have to perform some kind of
2 chemical reaction that's following that. 2 analyt -- chemical -- an -- let me start again.
3 A. "And wherein the activated carbon contains 3 ‘Would they have to perform some kind of
4 graphite sheets -- graphene sheets having carbon species 4 analytical technique to determine whether or not this
S edge sites which react with bromine containing promoter. | 5 reaction is happening?
6 Q. That's the same reaction that we just mentioned 6 A, Idon'tknow. I would assume it would take
7 above, correct? 7 some sort of testing.
8 A. Correct. 8 Q. Andis that something a person of skill in the
9 Q. This is just adding more detail to it; is that 9 artin this case could do?
10 fair? 10 A. No.
11 A. 1think so, ves. 11 Q. Okay.
12 Q. And so, again, we see that the 12 A. Canlsay what I have to say now?
13 bromine-containing promoter needs to have a chemical 13 Q. Sure.
14 reaction with the activated carbon, correct? 14 A. Okay. We were talking about the examples in
15 A. Yes. 15 the 4 - "147 patent.
16 Q. Thatreaction, in fact, has to happen 16 Q. Yes.
17 specifically at the carbene species edge site? 17 A. Examples 1 through, I think, 12.
18  A. That's what it says. 18 And some of those examples talk about
19 Q. Okay. Is that your understanding —- 19 activated -- making brominated activated carbon. Okay.
200 A. Yes. 20 And I think you asked me yesterday -- and I got a good
21 Q. -—-ofit? 21 night's sleep tonight -- or last night, and I was
22 And what I'd -- what I'd like to know from 22 thinking about it this morning.
23 you is how would a person of skill in the art know that 23 I -- I think I testified that the process
24 that specific reaction is happening in a particular power 24 of making brominated activated carbon in the example —
25 plant? 25 some of the examples is an in-flight reaction. In other
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1 words, you're taking activated carbon powder and mixing 1 A, Well, it says upstream of the combustion
2 it with bromine gas, and I think I testified -- correct 2 chamber, so that would be in the coal coming off of the
3 me if I'm wrong -- that that's in-flight reaction. 3 coal pile or before it enters the pulverizer or even
4 Q. Idon'thave the record in front of me, but 4 after it leaves the pulverizer but before it enters the
S that does sound consistent with - to me, but... S combustion chamber.
6  A. Iscem toremember that. 6 Q. And the specific promoters being called out
7 Q. Yes. 7 here comprise Br2, HBr, Br-, or a combination thereof; is
8§ A. Okay. 8 that fair?
9 Q. Idorecall we went through the examples, and | 9 A Correct.
10 asked you a series of questions. 10 Q. Isityour opinion in this case that the power
11 A. Yes. 11 plants accused of infringement add one of those promoters
12 Q. And one of the questions I asked each time was, 12 to the -- in the way claimed here?
13 is this an example of in-flight - in-flight promotion —- 13 A, Yes.
14 T'm sorry -- an in-flight reaction? 14 Q. Which promoter is that?
15 A, Itisnot. 15 A, Br2.
16 Q. Sositting here today, it's your testimony that 16 Q. Your testimony is that the power plants accused
17 none of the examples are -- disclose in-flight reaction? 17 of infringement here add Br2 as a promoter?
18  A. Right 18 A, Yep.
19 Q. Okay. And so you were mistaken vesterday when | 19 Q. And how did that -- how do they add that Br2,
20 you said that? 20 in your opinion?
21 A. Yes. 21  A. Ithink they sprayed it onto the coal in the
22 Q. Okay. Okay. Iunderstand that. 22 refining process.
23 Let's go ahead and open the '114 patent, 23 Q. They spray -- sorry. Let me reask that.
24 if we could. 24 It's your understanding that the power
25  A. Okay. 25 plants spray Br2 onto the coal in the refining process?
Page 210 Page 212
1 Q. And if we could turn to the claims of that. 1 A. It's not the power plants. If's the refiners.
2 DR. GLANDORF: What exhibit is this, Ina? 2 Q. Thank you.
3 I'm sorry. 3 A, They buy the coal from the power plant. They
4 (Exhibit No. 10 marked.) 4 refine it by spraying on the bromide compound, and then
5 BY DR. GLANDORE: 5 they sell it back to the power plants to be ground in the
6 Q. Inatells me thatit's Exhibit 10. 6 pulverizers and sent to the combustion chamber.
7 Okay. Let'slook atclaim 1 of the '114 7 Q. Thank you for that correction. Let me reask my
8 patent, if we could. 8 question.
9 A, Okay. 9 It's your opinion that the power plants —
10 Q. And yesterday we looked at the '147 patent, 10 sorry. Let me rephrase.
11 which, if you recall, requires the injection of the 11 It's your opinion that the refined coal
12 brominated containing promoter into a gas stream? 12 producers spray Br2 onto the coal in -- in this case?
13 A, Well - 13 A. Calcium bromide, which is CaBr2.
14 Q. Among other things. 14 Q. Oh, okay. Soit's calc — I'm sorry. Let's
15 A, Yes. 15 go -- let's correct it then.
16 Q. Inthis--let's look now at the '114 and see 16 It's your opinion that calcium bromide is
17 how the bromine is added. 17 sprayed onto the coal at the - before it's introduced to
18 Go ahead and take a moment to read claim 18 the accused power plants?
19 1, and then let me know -- I'll reask my question. 19 A, Correct.
20 My question is going to be how the bromine 20 Q. Soagain, if I look at the list here of Br2,
21 is required to be added. 21 HBr, and Br-, which of those three would include calcium
22 A. Okay. 22 bromide?
23 Q. According to the '114 patent, what are the 23 A, TheBr2.
24 requirements for how a halogen or halide promoter is to 24 Q. Do any of the - do any of the power plants add
25 be added? 25 HBr to the coal?
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1 A. Idon'tthink so. 1 Q. Just NaBr.
2 Q. Do you know what -- do you know whatphase HBr | 2 A. I'm notsure.
3 is at room temperature? 3 Q. Okay. I think we're ready with that exhibit.
4 A No. 4 1think we are up to 11. This one, unfortunately, we
5 Q. Andisitokay if I refer to HBr as hydrogen 5 only have electronically. It's only one page -- oh, no,
6 bromide? 6 it's not. It's three pages.
7 A. Yes. 7 THE WITNESS: TI'll let you handle that.
8 Q. I'llintroduce a new exhibit here quickly, 8 (Exhibit No. 11 marked.)
9 which is this one. 9 A, Okay.
10 DR. GLANDORF: Do you see this one? 10 BY DR. GLANDOREF:
11 This is one of the ones that Joe sent. 11 Q. AndIdon't know if you're able to scroll
12 BY DR. GLANDOREF: 12 through the three pages here. The title page of this
13 Q. Allright. While we're getting it up, let me 13 book is on the third page.
14 just - let's continue. Let's look back again at claim 14 A Well, let's see...
15 1, if we could. 15 Yeah, I guess I can scroll through.
16 Your understanding is that when refined 16 Q. Okay.
17 coal is made, that calcium bromide is added to the coal; 17 A. Whatam I supposed to be looking at?
18 is that correct? 18 Q. Let's look at the third page.
19 A. I'msorry. Can you ask that again. 19 A, Well, the third page looks like it's an index
20 Q. Sure. Your understanding is that when refined 20 or atitle page.
21 coal is made, the calc -- calcium bromide is added to the |21 Q. Correct. What is the title of this -- that's
22 coal? 22 the title of this book, I will tell you.
23 A. Yes. 23 A. The Merck Index.
24 Q. Andlbelieve we looked at three — a list of 24 Q. Yes. Are you familiar with this book?
25 three different bromine species in this claim, which was 25 A. Tveheard of it. 1 might have looked atitin
Page 214 Page 216
1 Br2, HBr, and Br-, correct? 1 the past.
2 A. Correct. 2 Q. AndI'llrepresent to you that it has
3 Q. And which of those three, again, corresponds to 3 information on various chemical species?
4 calcium bromide? 4 A, Yes.
5 A Br2. 5 Q. Andifyou go now up to the first page, you
6 Q. And what-- what is Br2? 6 will see that there is an entry for hydrogen bromide.
7  A. It's bromide. 7 A, Okay.
8 Q. Do you know the formula of calcium bromide? 8 Q. And we were discussing that earlier --
9 A CaBr2. 9 A Yes
10 Q. SoaPOSA would understand Br2 to mean any 10 Q. --doyourecall?
11 bromide, including calcium bromide? 11 A. Yes.
12 A. Well, I think the important word there is 12 Q. And the chemical formula is -- for hydrogen
13 "comprises." 13 bromide is HBr?
14 Q. Okay. 14 A. They have BrH.
15 A. So that can include Br2. 15 Q. Itisinteresting, they have BrH.
16 Q. Isee. 16 If you look farther across the line, they
17 So a POSA would understand that phrase to 17 also say HBr.
18 mean a compound comprising Br2? 18 A, Oh, yeah. Okay.
19  A. Aslongasithas Br2init. 19 Q. Butyou'reright, I agree, it indicates both
20 Q. So, for example, for sodium bromide, which T'll 20 BrH and HBr, correct.
21 represent it's formulated NaBr, that would not comprise 21 A. Okay.
22 Br2; is that correct? 22 Q. AndHBr is one of the three options for the
23 A. NaBr? 23 bromine species in claim 1 of the '114 patent, correct?
24 Q. Yes. 24 A, Okay. Yeah
25  A. NaBr? 25 Q. Andlasked you what -- what phase it is at
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1 room temperature. 1 ever made with HBr added to the coal?
2 And my question is, again, whether it's 2 A, Notthat I'm aware of.
3 solid, liquid, or gas. 3 Q. Ifaperson of the skill in the art wanted to
4 A, Idon'tknow. 4 add HBr to the coal upstream of the combustion chamber,
5 Q. Fair enough. Ithink we can find the answer 5 how would a person of skill do that?
6 here. 6 A Idon'tknow.
7 A, Okay. 7 Q. HBris a gas at room temperature, correct?
8 Q. Ifwelook down in the last paragraph, do you 8 A, Right, and it's corrosive too. So it's not
9 see, first of all, the description thatitis a 9 very good for the pulverizer or the boiler combustion
10 colorless, corrosive, nonflammable gas? 10 process.
11 Do you see that? 11 Q. Where in the process would a person skilled in
12 A. Yeah. Butit's unclear as to what they're 12 the art be able to add HBr?
13 talking about. It's hydrogen bromide, so it's HBr, BrH. 13 A, Well, it says it's added to the coal, but 1
14 Okay. So they're talking about that it's 14 don't know how.
15 agas. 15 Q. That's what I'm asking you. As an engineer,
16 Q. Correct. And, in fact, let's - if you look 16 what -- what challenges do you see to adding HBr to the
17 down a few more lines, you'll see there's an indication 17 coal upstream of the furnace?
18 of the melting point and the boiling point. 18 A, Well, if's a gas so it's difficult to handle,
19 Do you see those? 19 so I haven't given it much thought.
200 A Yes. 20 Q. Do you -- you understand that -- do you know
21 Q. And what's its melting point? 21 how the coal is transported from the pulverizer to the
22 A. Melting point is minus 86.9 degrees, and | 22 furnace?
23 would assume that's Fahrenheit. 23 A, It's usually blown in with primary air from the
24 Q. Ibelieve that is Celsius. 24 exhauster.
25  A. Celsius, okay. 25 Q. That's how it gets blown in.
Page 218 Page 220
1 Q. Yep. And do you see the boiling point? 1 ‘What about being actually moved from
2 A. Itis minus 66.8 degrees Celsius. 2 the -- where the pulverizer to the furnace?
3 Q. Soagain, does that inform your understanding 3 A, It'sdone with primary air. It's blown in.
4 of what -- whether HBr is a solid, liquid, or gas at room 4 It's blown out of the mill.
5 temperature? 5 Q. Outofthe mill. Okay.
6 A, Well I guess it would be a gas. 6 A. Atapulverizer, yeah.
7 Q. Solet's go back now to the '114 patent, if we 7 Q. Do you understand that when coal is moved
8 could. 8 around at a power plant, that it usually is moved along
9 A, Okay. 9 conveyer belts?
10 Q. Oh, I'm sorry, one -- one more thing from 10 A, Well, veah, that's, vou know, the raw coal
11 Exhibit 11. 11 before it's processed. But it's actually ground into
12 That paragraph we were looking at with the 12 fine powder in the pulverizer.
13 melting point and boiling point, do you see the first 13 Q. And then -- understood.
14 line in that paragraph indicates that it is a corrosive 14 And so if vou added HBr to the raw coal,
15 gas? 15 would vou expect the HBr to remain on there as the coal
16 A, Yes. 16 is being transported along conveyor belts?
17 Q. Ifwego back to the '114 and we go to line 55 17 A. Ireally don'tknow.
18 of column 33, so in claim 1, line 55. 18 Q. Would a person of skill know how to add HBr to
19 A, Okay. 19 coal?
20 Q. And it says that the coal comprises added B2, 20 A. Isuppose if they give it some thought, but 1
21 HBr, Br-, or a combination thereof added to the coal 21 haven't given it any thought.
22 upstream of the combustion chamber. 22 Q. Now, IfT go back to line 53 of this -- again,
23 Do you see that? 23 I'm in the '114 patent -- do you see it references a
24 A, Yes. 24 halogen or halide promoter?
25 Q. Are--do youunderstand that refined coal is 25  A. Line33?
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1 Yeah, I do. 1 Q. Andit's talking about a reaction that forms a
2 Q. And that halogen or halide promoter comprises 2 promoted brominated sorbent.
3 HBr or Br- here, correct? 3 Do you see that?
4 A Right 4 That's in line 39, for example.
5 Q. Now, do you understand that word "promoter” to 5 A Yes
6 be an indication that the halogen or halide, it needs to 6 Q. So going back now to the '114 where ithasa
7 promote the activated carbon? 7 reference to halogen or halide promoter.
8 A, Well, it has to promote the bonding of mercury. 8 A, Now we're looking at claim 1?
9 Q. That's right. 9 Q. Yes.
10 And as we saw on the '147, for example, 10 A, Okay.
11 the way it promotes it is through the reaction between 11 Q. Do you understand that reference to a promoter
12 the bromine species and the activated carbon? 12 to be a reference to a substance that performs the
13 A. Well, that's later on in the flue gas. 13 promotion reaction that is described back in the '147,
14 Q. Letme ask you this. 14 claim 1?
15 That reference to the word "promoter" 15 MR. NEMUNAITIS: Objection, scope.
16 is — in the '114 patent, is that same promotion that's 16  A. Basically.
17 happening in the '147 patent? 17 BY DR. GLANDOREF:
18 A. Well, the '147 patent discloses adding a 18 Q. Are there any differences between the two?
19 promoter and a halided -- or an activated carbon together | 19 A. Thaven't given it much thought. Idon't know.
20 into the flue gas. It doesn't talk about anything added 20 Q. Let's open the 430 patent, and let's look at
21 to coal. 21 claim 20, if we could.
22 Q. Butis the promotion reaction the same in the 22 A, Okay. Youwantknow read it, or...
23 end? 23 Q. Sure, but nice and slow for the reporter.
24 A. Well, as long as you have bromine in there and 24 Yeah, that'd be great.
25 activated carbon, yeah, I guess the reaction would be the 25 A, Well, I'll just read it to myself.
Page 222 Page 224
1 same. It wouldn't be as effective, but it would be the 1 Q. Oh,Isee. I was—no, let's go ahead and
2 same. 2 read it into the record.
3 Q. Both patents are talking about the same 3 A. Okay. Sure. "The method of claim 1 wherein
4 promotion though, correct? 4 the sorbent injected into the mercury-containing gasis a
5 A. Well, they want to remove mercury from the flue 5 sorbent attained by contacting a sorbent with a halogen
6 gas before it goes up the stack. 6 or halide promoter prior to injection of the sorbent into
7 Q. And both patents are requiring it to go through 7 the mercury containing gas."
8 the same promotion reaction? 8 Q. So thatclaim has the phrase "a halogen or
9 MR. NEMUNAITIS: Objection, scope. 9 halide promoter.”
10 A. Basically. 10 Do you see that?
11 BY DR. GLANDOREF: 11 A, Yes.
12 Q. Well, turning back to the '147 again, the 1A. 12 Q. That's a reference to the same promotion
13 A. Allright. Let me get there. 13 reaction we looked at in the 147 patent, claim 1,
14 Q. Yeah, we'll be going back and forth between 14 correct?
15 these two a little bit, so... 15 MR. NEMUNAITIS: Objection, scope.
16 A. Could I - could I ask for a bookmark of some 16  A. No, not necessarily.
17 sort? 17 BY DR. GLANDOREF:
18 Q. Yeah. We have these. 18 Q. What are the differences between the promotion
19 A. Yeah, that's fine. Just one sheet. 19 reaction here and the reaction that's happening in claim
20 Q. Oh, okay. 20 1ofthe'147?
21 A. That will help me out quite a bit. 21 A. Well, it sounds like the halogen promo --
22 Okay. We're going to claim 1A. Yes. 22 promoter is injected separately.
23 Q. Sowe looked at 1A earlier this moring, 23 Hold on a second.
24 and it's talking about promotion, correct? 24 Q. Sure.
25 A, Yes. 25  A. Okay. It's alittle confusing, but my
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Page 225

Page 227

1 interpretation is you would be injecting the halide 1 Do you see that?
2 promoter prior or separately prior or separately from 2 A, Yes.
3 injecting the sorbent into the gas. 3 Q. And again, it says, "The mercury-containing gas
4 So in other words, it could be injected on 4 comprises a halogen or halide promoter."
5 the coal. It could be injected over the fireball in the 5 Do you see that?
6 furnace, or it can be injected in the gas duct prior to 6 A. Excuseme. Yes.
7 injecting the activated carbon, for example. 7 Q. So that's the same langnage that we saw earlier
8 Q. Regardless of the way that it is introduced 8 in the '114, that there is a halogen or halide promoter,
9 into the system -- let me rephrase that. 9 that phrase?
10 Regardless of the way the bromine species 10 A. Yes.
11 is introduced into the system, do you agree that the 11 Q. And so as with the '114 and the 430, do you
12 promotion reaction that occurs is still the same reaction 12 understand this reference to a promoter to be a reference
13 that is described in the '147, claim 1? 13 to that same promotion reaction?
14 A. Well, you're bonding mercury to the bromine, 14 A, Yes.
15 and then you're enhancing the reaction with activated 15 Q. Okay. Let's look now at the 225 patent, and
16 carbon, so... 16 so this will be Exhibit 14.
17 Q. So is that the same reaction? 17 (Exhibit No. 14 marked.)
18 A. Well, basically, in a different way. 18 MR. NEMUNAITIS: Iwould object that -
19 Q. And how is it different? 19 outside the scope on that one.
20 A. Well, like I said, you're injecting the bromine 20 Give me a second to get in objections
21 prior to injecting the activated carbon like upstream in 21 before you answer.
22 the gas or the coal. 22 THE WITNESS: I'm sorry.
23 Q. So the difference that you're identifying is a 23 BY DR. GLANDORE:
24 difference in the way the bromine and the activated 24 Q. Yeah, your counsel is just saying when [ ask
25 carbon is introduced into the system? 25 you a question, just pause so he can object.
Page 226 Page 228
1 A. Yes. 1 A. Well, I understand that --
2 Q. But is there any difference in the reaction 2 Q. Okay. Yeah, great. Yeah.
3 that occurs after the addition of those into the system? 3 A. -- what he said, but can you repeat your
4 A. Idon't think so. 4 question.
5 Q. Let's look at the '517 patent. 5 Q. No. Idon't feel the need to repeat my
6 A. Okay. 6 question. We already went through that.
7 Q. And we're going to go to claim 23. 7 A. Okay.
8 A. Okay. 8 Q. You've already answered my question. There's
9 Q. Actually, I'm sorry. Let's go to claim 30, if 9 no question pending.
10 we could. 10 A, Allright.
11 A. Okay. 11 Q. He's just -- he just means for future
12 Q. You can read claim 30. Why don't you take a 12 questions.
13 moment just to read claim 30 to yoursell, but then I'm 13 A. Okay.
14 going to direct you to a particular part for our 14 MR. NEMUNAITIS: Which patent were you
15 questions. 15 asking about?
16 MR. GLANDORE: Just for the record, while 16 DR. GLANDOREF: 225,
17 he's looking, I think we have labeled on the system the 17 MR. NEMUNAITIS: 225.
18 '430 patent as Exhibit 12 and the '517 patent as Exhibit 18 DR. GLANDOREF: Yeah, and I think we're
19 13. 19 going to mark that as Exhibit 14.
20 (Exhibit Nos. 12-13 marked.) 20 A. Okay.
21 A. Okay. 21 BY DR. GLANDOREF:
22 BY DR. GLANDOREF: 22 Q. So Exhibit 14 is the 225 patent.
23 Q. So going to claim 30 -- and I'm going to focus 23 Do you see that up -
24 on the first kind of major paragraph there that starts 24 DR. GLANDOREF: Is that up on the screen,
25 "Combusting coal in a combustion chamber.” 25 Justin? Can we --
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Page 229 Page 231
1 THE WITNESS: No. 1 sorbent into the flue gas?
2 DR. GLANDOREF: --reload the latest 2 A. That's what it says.
3 cxhibit. 3 Q. Youagree with my characterization?
4 THE WITNESS: Okay. 4 A, Yes.
5 BY DR. GLANDOREF: 5 Q. So that's one requirement, is adding activated
6 Q. Okay. We're going to go ahead and turn to 6 carbon.
7 the -- if you could just confirm for me that Exhibit 14| 7 This also -- let's look at some of the
8 on the screen is the 225 patent. 8 other requirements earlier in the claim.
9 A. Yes,itis. 9 It requires you combust a mixture.
10 Q. Okay. And you have a paper copy of it there?| 10 Do you see that?
11 A. Yes. 11 A. Yes.
12 Q. Okay. One moment, please. I'm sorry. 12 Q. One of the things in that mixture is coal,
13 Let's look at claim 22, if we could. 13 correct?
14 A, Okay. 14  A. Correct.
15 Q. Do youseein 22 there is that same phrase "a | 15 Q. One of the things in that mixture is pyrolysis
16 halogen or halide promoter”? 16 char?
17 A. Yes. 17 A. Correct.
18 Q. Again, my question is: Is that the same 18 Q. And then one of those things in that mixture is
19 language we saw previously in the '430 and the '517 | 19 an additive comprising some type of bromine?
20 patents? 20  A. Hydrogen bromide.
21 MR. NEMUNAITIS: Objection, scope. 21 Q. Hydrogen bromide, a bromide compound, or a
22 A. Tdon'tknow. 22 combination thereof?
23 BY DR. GLANDOREF: 23 A. Right.
24 Q. Do you agree that it's the same -- same words,| 24 Q. So you agree the combustion mixture must have
25 "ahalogen or halide promoter”? 25 at least three things: Coal, pyrolysis char, and then
Page 230 Page 232
1 A. Well, yeah. 1 some type of bromine listed here?
2 Q. Do vou understand that to -- do you understand 2 A. Yes.
3 the reference to a promoter to be a reference to the same 3 Q. And then -- s0 in a way, there's really four
4 promotion reaction that we discussed in the '147 patent 4 requirements here. There's coal, pyrolysis char, some
5 claims? 5 type of bromide compound, and then at the back end,
6 A. 1 think so. 6 there's activated carbon?
7 Q. Let's go to claim 1 of this patent, if we 7  A. Right
8 could. 8 Q. Whatis your understanding of what role the
9 A 2257 9 pyrolysis char in the claims plays in treating a
10 Q. Yeah, the 225. 10 mercury-containing gas?
11 A. Okay. 11 A. Tdon'tknow.
12 Q. Let's take a moment and break down the 12 Q. Are you familiar with pyrolysis char?
13 requirements of this claim, if we could. 13 A. Yes.
14 So go ahead and read through that whole 14 Q. Isitcombustible?
15 claim, and then I'll direct you to some specific 15 A, Yeos.
16 questions. 16 Q. Ifyou're combusting a mixture of coal and
17 A. Okay. 17 pyrolysis char, would you expect pyrolysis char in the
18 Q. Let's start at the last part of this claim, if 18 mixture to combust?
19 we could. 19 A, Yes.
20 One of the requirements of claim 1 is 20 Q. What would be a POSA's understanding of the
21 adding a particulate sorbent material comprising 21 role of pyrolysis char in treating a mercury-containing
22 activated carbon into the mercury-containing gas, 22 gas?
23 correct? 23 A. Tdon'tknow.
24 A. Correct. 24 Q. What kind of a technical background would you
25 Q. So this claim requires adding activated carbon 25 need to determine whether the pyrolysis char played any
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Page 233

Page 235

1 role in removing mercury? 1 A. Well, you would analyze the coal hopper - or
2 A. Idon'tknow. 2 ash hopper samples to see if there's any particles of
3 Q. Is there any way for a person to know how 3 uncombusted coal or pyrolysis char in the fly ash.
4 pyrolysis char might interact with mercury in the flue 4 And I used to have to do that in order to
5 gas? S determine whether or not the pulverizers were working
6 A. Itcontains carbon. 6 correctly.
7 Q. Itdoes contain carbon. 7 Q. And looking at claim 1, is it important to know
8 Now, if you recall, it's introduced into 8 whether the pyrolysis char was all combusted or not?
9 the combustion zone, correct? 9 A. No.
10 A. Right. 10 Q. Let's go back to the '114 patent again, if we
11 Q. So where might it react with mercury? 11 could. Iwant to go back to that list on line 55, if we
12 A. Well, in the coal. 12 could, where it says the coal comprises added Br2, HBr
13 THE WITNESS: You know what, can we takea | 13 and Br-.
14 little break? 14 A, Okay.
15 DR. GLANDOREF: Sure. 15 Q. Your testimony is that in the accused power
16 THE VIDEOGRAPHER: We are going off the 16 plants, the coal comprises added Br2; is that right?
17 record. The time now is 9:49. 17 MR. NEMUNAITIS: Objection, mis --
18 {Recess 9:49-9:55.) 18 A. Define coal.
19 TIIE VIDEOGRAPIIER: We are back on the 19 MR. NEMUNAITIS: Objection,
20 record. This is the start to media number 2. The time 20 mischaracterizes testimony.
21 is 9:55. 21 BY DR. GLANDOREF:
22 BY DR. GLANDORF: 22 Q. Let me ask - let me -- thank you. Let me fix
23 Q. Just continuing on, on 2225, claim 1. 23 that.
24 How would a person of skill in the art 24 Your testimony is that the refined coal
25 know whether there is any pyrolysis char in the mixture 25 used at the accused power plants comprises added Br2; is
Page 234 Page 236
1 that was being combusted? 1 that right?
2 A. Whenever you combust coal you create pyrolysis 2 MR. NEMUNAITIS: Objection,
3 char. 3 mischaracterizes testimony.
4 Q. It's always there whenever you combust coal? 4 A, Correct.
5 A. Right. Tt depends, you know, whether it's 5 BY DR. GLANDOREF:
6 completely turned into ash or not, you know, by the 6 Q. And that is because the coal comprises added
7 combustion process. 7 CaBr2; is that right?
8 Q. It's an inherent result of combusting coal -- 8 A. Well, the -- during refined coal process,
9 sorry, let me rephrase that. 9 calcium bromide is added to the coal, so that's where the
10 Pyrolysis char is an inherent result from 10 Br2 comes in. It's a bromide compound.
11 the combustion of coal; is that correct? 11 Q. The formula for calcium bromide is CaBr2; is
12 A. Correct. Correct. 12 that correct?
13 Q. Now, does claim 1 require any particular amount 13 A. Correct.
14 of pyrolysis char? 14 Q. And CaBr2 comprises Br2; is that right?
15 A. No. 15 A. It's comprising Br2, yes.
16 Q. How would a person with skill in the art know 16 Q. What does "comprising” mean in the patent
17 if there was enough pyrolysis char to accomplish the 17 context?
18 goals of claim 1? 18  A. Thatmeans it can include --
19 A. Well, during combustion there's always 19 Q. Andso--
20 pyrolysis char. 20 A. --asopposed to consisting of, which is all of
21 You know, the question is whether it's 21 the contents of the substance.
22 entirely burned off or not during the combustion 22 Q. And this one is comprises, not consisting?
23 process. 23 A. Right.
24 Q. And how would a person of skill determine 24 Q. Your testimony, then, is that CaBr2 comprises
25 whether or not it's entirely burned off? 25 Br2?
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Page 237 Page 239
1 A. Yes. 1 Q. Itsays there that "And 60/605,640 are hereby
2 Q. Because there’s the Br and there’s the 2, the 2 incorporated herein by reference to the extent
3 two Brs that arc part of the CaBr2 formula? 3 appropriate.”
4 A. Correct. 4 Do you see that?
5 Q. Andthe CaBr2 -- sorry. 5 A, Yes
6 So the CaBr2 qualifies as Br2 listed here 6 Q. AndIread that sentence in the middle, but
7 in claim 1? 7 that's indicating that there's a few different patent
8 A, Well, as long as it comprises Br2. 8§ application numbers that are incorporated herein by
9 Q. And does CaBr2 comprise HBr? 9 reference to the extent appropriate, correct?
10 A. No. 10 A. Ithink so.
11 Q. Docs CaBr2 comprise Br-? 11 Q. And the last one in the list is the number I
12 MR. NEMUNAITIS: Objection -- well, T | 12 read, 60/605,640.
13 guess you can answer. 13 A. Yes, that's the Provisional Application.
14 Are you asking about what's in his report? |14 Q. That last number listed there is a reference to
15 BY DR. GLANDOREF: 15 the Provisional Application that is now Exhibit 15; is
16 Q. Does CaBr2 comprise HBr? 16 that correct?
17 A. No. 17 A. Correct.
18 Q. Does CaBr2 comprise Br-? 18 Q. Have you reviewed this Provisional Application?
19 A. No. 19 A. Yes.
20 Q. Okay. Let's go to the Provisional Application | 20 Q. And if you would look in it and refer to figure
21 and mark it as a new exhibit. 21 2.
22 So we're going to make this Exhibit 15. 22 A. Okay.
23 (Exhibit No. 15 marked.) 23 Q. Do yourecall looking at this figure?
24 A. Okay. 24 A, Yes.
25 Q. Have you seen Exhibit 15 previously? 25 Q. Did vou -- do you have an opinion on whether or
Page 238 Page 240
1 A Yes. 1 not this figure is important in this litigation?
2 Q. Whatis Exhibit 157 2 A. Yeah, I think it is.
3 A. Tt's a Provisional Application. 3 Q. Whyso?
4 Q. And let's go now -- and again, you may have to 4 A. It shows where the additive is injected into
5 use a bookmark here, but we're going to go to the'114 5 the process.
6 patent. 6 Q. Did you review the third expert report of Dr.
7  A. Yecah, wec were on that. Yeah. Okay. 7 Niksa?
8 Q. We're actually going to go to the front of the 8 A. Yeah
9 patent. 9 Q. Youreadit--
10 A. Oh 10 A. Yes.
11 Q. Notto the claims. 11 Q. --indetail?
12 A. Okay. 12 A. Yes.
13 Q. Let's go to column 1, which is -- after the 13 Q. Is figure 2 essential material for the patents
14 drawings is when the text starts, so you have to kind of 14 atissue in this case?
15 page through the drawings. It's about halfway through 15 A. Well, I think so.
16 the document. 16 Q. And to the extent there are any descriptions of|
17 Let me know when you've found column 1. 17 this figure in this provisional are -- those descriptions
18 A, Okay. 18 would also be cssential material for the patents in this
19 Q. Do vou see in column 1, the first kind of full 19 case?
20 paragraph, there is a long list of patent applications? 20 A. I'msorry. Canyou ask that again. It was
21 A. Yes. 21 kind of --
22 Q. I'll draw your attention to the very last one 22 Q. It was amuddled --
23 cited, the last -- you know, starting kind of line 20 23 A. -- confused.
24 where it says "And." 24 Q. -- question, yes.
25 A. Yes. 25 You indicated that figure 2 is essential
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Page 241

Page 243

1 material for the patents in this case. 1 litigation cases; is that correct?
2 Would that also be true for any text 2 A. Quite a few, yes.
3 descriptions of that figure in the provisional. 3 Q. Do you consider yourself to have expertise in
4 A. Text descriptions? 4 patent law?
5 Q. Yes, if there's any descrip -- there are some 5 A. No.
6 descriptions - I'll represent to you there are some 6 Q. You're not a patent litigation expert?
7 descriptions of the figure in the provisional. 7 A. I'mnota lawyer.
8 ‘Would those also be essential material? 8 Q. You'renot--
9 A. Yes. 9 A. T'man engineer.
10 Q. Now, going back to the '114 paragraph where it 10 Q. Have you taken any legal courses?
11 has the language about "incorporation by reference." 11 A. No.
12 A. Yes. 12 Q. No legal seminars?
13 Q. That incorporation by reference statement 13 A. Tattended some seminars.
14 doesn't direct you to any particular page of the 14 Q. What seminars?
15 prescription provisional, correct? 15 A. Ican't remember.
16 A. Correct. 16 Q. Okay. When would that have been?
17 Q. Itdoesn't direct you to any particular figure 17 A. At least 10 vears ago --
18 or paragraph in the provisional? 18 Q. Okay.
19 A. No. Itjust references the whole application. 19 A. --maybe more.
20 Q. And that statement about "incorporation by 20 Q. Do you recall where those seminars were held?
21 reference” doesn't indicate why any material would be 21 A. Tthink Chicago.
22 essential, correct? 22 Q. Okay. And what was the subject of those
23 A. Why -- why should it? 23 seminars?
24 Q. Itdoesn't say, for example, that the person 24 A. General, like, patents and patent prosecution
25 reading it should refer to that Provisional Application 25 and protecting intellectual property.
Page 242 Page 244
1 for a description of how the bromine is added? 1 Q. You're not here today to offer opinions on what
2 A. Well, it refers to the whole application — 2 the law should be?
3 Q. TIt's just-- 3 A. Oh, no.
4 A. --by reference. 4 Q. You're not here today to offer opinions on the
5 Q. 1It's just a general reference to the entire 5 legal standards that should be applied?
6 Provisional Application? 6 A. Oh,no. Well, I -- as far as my reports are
7 A. Yecah. And it would be assumed at the —- ifa 7 concerned, I talk about the legal standards, but I am not
8 person wants to check the reference, that they would read 8 alawyer.
9 the whole document. 9 Q. And so the legal standards that you apply in
10 Q. A person would have to have access to the 10 your report, what was your basis for applying those
11 reference, though, correct? 11 standards?
12 A. Well, yeah, and that's readily available. 12 A, Well, my discussions with the attorney that
13 Q. Do you have an understanding of when 13 retained me.
14 provisional applications are published? 14 Q. Okay. And again, I don't want to get into any
15 A. Idon't know how long after they're submitted 15 details of those discussions.
16 they're published. I can't remember. I used to know. 16 A. Okay.
17 Q. Are provisional applications published in the 17 Q. Isit fair to say that to the extent you offer
18 United States? 18 any opinions on what the appropriate legal standard would
19 A. Yes, they are. 19 be, that would be something that you would have learned
20 Q. Always? 20 from counsel?
21 A. Tthink so. I'm not a patent attorney. 21 A. Right.
22 Q. Okay. Let me pause a little bit and ask you a 22 Q. Now, you understand that in this case there is
23 little bit about your experience with patent litigation. 23 adispute as to whether or not the patents at issuc can
24 How many -- we talked about this a little 24 claim priority back to the Provisional Application?
25 bit yesterday, but you've have done a number of patent 25  A. Yes.
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Page 245

Page 247

1 Q. And is it your opinion that the patents at 1 believe you have in your binder, so let me know when it's
2 issue can claim priority back to the Provisional 2 up on the screen.
3 Application? 3 A. Full Scale Evaluations of Mercury Control.
4 A. Oh, yes, that's what they do. 4 It looks like a PowerPoint slide.
5 Q. And again, focusing on the legal standard, 5 Q. Yes. Do vou recognize this exhibit?
6 whose burden is it to show that the patents can claim 6 A. Tthink I'looked at it, yes.
7 priority back to the Provisional Application? 7 Q. And there's an author's name on the first page.
8 A, Well, I think it's a validity issue, so that 8 Do you see that?
9 would be the defendants. 9 A Yes
10 Q. And do you know what their burden would be? 10 Q. And I believe it's pronounced Sjostrom.
11 A. I--youknow, I'mnot a lawyer. I'd have to 11 Is that the name you see there?
12 look itup. Ithink I mentioned it in one of my reports. 12 A. Whatever S-J-O-S-T-R-O-M is pronounced as.
13 "The defendants have the burden of proof 13 Q. Yes.
14 to invalidate a patent. Invalidity must be proven by 14 And are you familiar with Sharon Sjostrom?
15 clear and convincing evidence.” 15 A. No.
16 Q. Whatis your understanding of what that phrase 16 Q. Yousee there's a reference here -- in the
17 means "clear and convincing evidence"? 17 upper left, there's a reference to ADA-ES.
18 A. Well, it has to be clearly stated that it's 18 Are you familiar with that company?
19 invalid and it has to be convincing. 19 A. No.
20 Q. Going back to the question of the priority 20 Q. And then in the lower right-hand corner,
21 dispute, do you understand there to be any burden on the | 21 there's a reference to EPRL
22 patent holder? 22 Do you see that?
23 A. Well, the only burden is -- in my 23 A. EPRI?
24 understanding, the only burden of a patent holder, the 24 Q. Yes.
25 plaintiffs in this case, would be to show that the 25 A. No,Idon' see that.
Page 246 Page 248
1 products or methods or whatever is disclosed in the 1 Q. You might have to kind of scroll down so you
2 patents-in-suit are infringed by the defendants. 2 can see the whole slide.
3 Q. That's true. 3 A. Oh, yeah, yeah. It's at the bottom right.
4 But is there also any requirement of the 4 EPRI, yeah.
5 patent holder with regard to the question of whether it's 5 Q. Are you familiar with EPRI?
6 proper to claim priority back to the Provisional 6 A. Yes.
7 Application? 7 Q. What EPRI do?
8 A, Idon'tknow. 8 A. Electronic Power Research Institute.
9 Q. That's not something you considered in writing 9 I used to know when I worked for the
10 your opinion? 10 utility, but I can't remember. I think we -- we had to
11 A. Well,  might have. I can't remember. This 11 do some testing based on EPRT's recommendations. Tcan't
12 report's pretty voluminous. I'd have to look. 12 remember exactly.
13 I know that all the patents-in-suit claim 13 Q. Did any of those testings have to do with
14 priority to the provisional patent. 14 mercury control?
15 Q. Do you disagree with Dr. Niksa's opinion that 15 A. No.
16 the priority claim to the Provisional Application is 16 Q. When you were at the power plants -- I'm sorry,
17 improper? 17 scratch that.
18 A. No. 18 When you were with Com Ed, mercury control
19 Q. And who asked you to consider the pri -- well, 19 was not something that was being studied in the industry,
20 let me - let me scratch that. 20 correct?
21 DR. GLANDOREF: Let's look at Sjostrom. 21 A. Ttwasn't required at our plant, I know that,
22 {Exhibit No. 16 marked.) 22 or the plants that I worked at.
23 BY DR. GLANDOREF: 23 Q. Do yourecall when the government first -- the
24 Q. We're going to introduce a new exhibit at this 24 U.S. Government started implementing its first mercury
25 point. It's going to be Exhibit 16. It's not one that I 25 control regulations?
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Page 249

Page 251

1 A. Ireally can't remember offhand. I'd have to 1 Q. Right, right.

2 look for it. 2 So also on this diagram are a couple of

3 Q. Do you know if it was before or after you were 3 arrows indicating the addition of CL, BR, F, or I.

4 at the plant? 4 Do you see that?

5 A. It was after. 5 A. Yes.

6 Q. Let's go -- if you can scroll down in the 6 Q. Doyouknow CL, BR, and F, and I to be

7 document here, to slide -- do these have page numbers -- 7 halogens?

8 they do -- slide page 4. If you look on the footer, 8  A. Ithink so, yes.

9 there is an indication of the page number. 9 Q. And so according to this drawing, where are the
10 A. Yep,Iseeit 10 various places that the halogens might be introduced?
11 Q. And you see this is a schematic of a power 11 A. Itlooks like you can introduce them before the
12 plant; is that correct? 12 combustion process, after the combustion process in the
13 A. That's what it looks like. 13 furnace, or in the ductwork of the flue gas going to the
14 Q. So I just wanted to walk through this a little 14 ESPor FF.

15 bit if we could. 15 Q. And that last arrow would also include

16 There is a yellow widget that says ESP or 16 potentially adding the halogens directly to the sorbent;

17 FF. 17 do you agree?

18 Do you see that? 18 A. Tdon'tknow.

19 A, Yes. 19 Q. And the first arrow would include adding the

20 Q. Whatis an ESP? 20 halogens to the coal, correct?

21 A. Electrostatic precipitator. 21 A. Tthink so, yes.

22 Q. And whatisan FF? 22 It doesn't show a pulverizer, but, you

23 A. I think that's a fabric filter. 23 know, it would be coal entering the furnace for

24 Q. Whatis — what is the role of those -- of 24 combustion.

25 those things? 25 Q. And the pulverizer would be just kind of to the
Page 250 Page 252

1 A. Particulate removal of the flue gas. 1 left of the drawing, correct?

2 Q. And then downstream of those, there is a 2 A. The what?

3 representation of a smokestack, correct? 3 Q. To the left of the drawing.

4 A, Correct. 4 A. Whatis to the left?

5 Q. And it says HGCEM. 5 Q. The pulverizer would be to the left of the

6 Do you see that? 6 drawing?

7 A. Yes. 7 A, Yos.

8 Q. Whatis -- what is that a reference to? 8 Q. Where that first arrow is being shown?

9  A. Continuous emission monitor for mercury. 9 A, Yes.

10 Q. And so moving now upstream, there is a sorbent 10 Q. You can set that to the side.

11 injection being shown, correct? 11 DR. GLANDOREF: You know, I think I would
12 A. Correct. 12 actually need a break right now. Would that be okay?
13 Q. Would you understand that sorbent injection to 13 THE WITNESS: Fine with me.

14 likely be activated carbon? 14 THE VIDEOGRAPHER: We are going oft the
15 A. Yes. 15 record. The time now is 10:24.

16 Q. And then upstream of that, we get up to the 16 (Recess 10:24-10:37.)

17 furnace eventually. 17 THE VIDEOGRAPHER: We are back and the
18 Do you see that? 18 record. The time now is 10:37.

19 A, Yes. 19 BY DR. GLANDOREF:

20 Q. Is there indication here of the fireball? 20 Q. Welcome back, Mr. O'Keefe.

21 A. Yes. 21 A. Thank you.

22 Q. Where is that? 22 Q. Did you speak with your attorney about the

23 A. It's in the lower part of the furnace. 23 substance of your testimony?

24 Q. It's indicated here by kind of a - 24 A. No.

25 A. Like a yellow-ish cloud. 25 Q. We're going to look back at the '114 claim one
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Page 253 Page 255
1 more time, if we could. 1 Q. The Br2 that's referenced there, does that have
2 A. Okay. 2 acharge?
3 Q. Andifyou go toclaim 1, about line 55. 3 A. Tdon't know.
4 A, Allright. 4 Q. Could it have a charge?
5 Q. And you see it refers there to Br2? 5 A. Tdon't know.
6 A. Yes. 6 Q. Is the Br2 that's indicated there a reference
7 Q. Whatis your understanding of what Br2 means? 7 to the molecule you are calling "bromide"?
8 A. Bromide. 8 A. Yes.
9 Q. Are you familiar with the substance known as 9 Q. Allright. Let's open up your first report, if
10 molecular bromine? 10 we could.
11 A. Yes. It's in the periodic table under 11 A. Okay.
12 halogens. 12 Q. Tapologize, your second report, if we could.
13 Q. The element bromine is in the periodic table —- 13 I think this is going to be Exhibit 2; is
14 A, Yeah 14 that right?
15 Q. --correct? 15 A. The reply report ot -- wait.
16  A. Right. 16 Q. Yes, the repl -- or rebuttal.
17 Q. You understa -- are you familiar with the 17 A. The rebuttal. That's where I address validity.
18 substance known as molecular bromine? 18 Q. Yes, that's right.
19  A. No. Butlknow what bromide is, Br2. 19 A. Yes.
20 Q. Br2 --yes, that's -- you're familiar with the 20 Q. And in this report, you review some laboratory
21 molecule Br2? 21 work done by ME2C; is that correct?
22 A. Yes. 22 A. Ibelieve so, yes.
23 Q. Do you know whether it is a solid, liquid, or 23 Q. Could you find that section of your report for
24 gas at room temperature? 24 me, if you could?
25  A. 1thinkit's a liquid. 25 A. What in particular are you looking for?
Page 254 Page 256
1 Q. Either, it can be. 1 Q. Well, I just want to identify for the record
2 A. Okay. Well, that's good. 2 what -- what section that is.
3 Q. We have also a document showing it's an open 3 A. Well, Tinterpret that as conception reduction
4 point at blowing point, and I'll spare you going through 4 to practice. Is that what you're talking about?
5 that, but... 5 Q. Yes, that's right. Do you recall that that —
6 A. Oh, good. Thank you. 6 A. So that would be on page 53.
7 Q. Thatis -- do you -- do you call Br2 bromide or 7 Q. Okay. Did you draft this scction of your
8 bromine? 8 report?
9 A. Bromide. 9 A. Yes.
10 Q. TI'msorry. WithaD or an N? 10 Q. And this refers to a lot of work done at -- at
11 A. I-D-E, bromide. 11 the -- by - sorry. Let me rephrase that.
12 Q. B2 is to you bromide? 12 This refers to a lot of work done at the
13 A, Yes. 13 EERC, correct?
14 Q. Okay. And again, when we are speaking of Br2, 14 A, Correct.
15 do you understand that to be a stand-alone molecule of 15 Q. Did you review the laboratory notcbooks that
16 two bromines? 16 are referenced here?
17 A. Tdon't know. 17 A. Yes, I think I did.
18 Q. Okay. Isthe indication of B12 there a 18 Q. And there are also some — if we look at, for
19 reference to molecular Br2? 19 example, paragraph 121, there are some -- there's a slide
20 A. It's referenced as Br2. 20 shown there and some slides that follow it, correct?
21 Q. What do you mean by that? 21 A. Correct.
22 A. Well, I guess that would be a molecule of 22 Q. Did you review those slides yourself?
23 brom -- bromine. 23 A. Yes.
24 Q. And, again — 24 Q. The entirety of those presentations?
25 A. It would be two bromine atoms. 25 A. Yes.
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Page 257 Page 259
1 Q. And then you summarized those presentations in 1 Q. DidIread that correct?
2 the text and prose here, correct? 2 A. Correct.
3 A. Yes. 3 Q. Sois it your assertion here that the inventors
4 Q. These are your words? 4 in this September 2003 time framed -- frame were looking
5 A. Yes. 5 at the use of a bromine additive on coal?
6 Q. Okay. Now, in doing so, you didn't connect any 6 A, Yes.
7 of the work with specific claims, correct? 7 Q. Now, we looked at all the examples yesterday in
8 A, What do you mean by that? 8 the patent, if you recall; and each time [ asked you if
9 Q. Youdidn't provide a table, for example, that 9 the example disclosed the addition of bromine onto coal.
10 connected certain experiments on one side with the 10 Do you recall me asking you those
11 asserted claims on the other side? 11 questions?
12 A. No. 12 A. We're talking the '147 patent?
13 Q. Youdidn't provide a map between the -- the 13 Q. That's correct. Although, again, I will
14 work that was done in these labs and the specific claims? 14 represent to you that the examples are the same in the
15 A. Idon't think so, no. 15 each of the patents.
16 MR. NEMUNAITIS: Objection, 16 A. Okay. We were talking about making brominated
17 mischaracterizes the report and the appendix to the 17 activated carbon —
18 report. 18 Q. That's correct.
19 BY DR. GLANDORE: 19 A. —and injecting that into the flue gas.
20 Q. And one moment. I'm going to introduce a new 20 Q. That's right.
21 exhibit here. 21 A. Okay.
22 Do you discuss certain experiments done at 22 Q. We looked at all those example, and one of the
23 EERC by the inventors where they added bromine to coal? |23 questions [ asked you each time was "Does this example
24 A. I'd have to check. I think I did. 24 disclose the addition of bromine to the co — to coal"?
25 It talks about reduction to practice, 25 A. Notin the "'147 patent.
Page 258 Page 268
1 so.. 1 Q. None of the examples in the '147 patent
2 Q. Yeah, do you see any reference there to adding 2 specification disclose the addition of bromine to coal,
3 bromine to coal? 3 correct?
4 A. Well, there's a lot of pages to go through. If 4 A. Not that I could see.
5 you don't mind, I'd like to go look at them. 5 Q. My question for you is if in September 2003 the
6 Q. Becauseyoudon'trecall if there was — 6 inventors had confirmed the use of bromine additive to
7 A. Well, I didn't memorize my reports. 7 coal, as you say here, why did they not include a
g Q. Fairenough. Youknow, okay. Let's pause & description of a single example in the specification
9 there. I'll ask you some questions, and we'll see if 9 describing that?
10 we — we need to go through it or not. 10 MR. NEMUNAITIS: Objection, outside the
11 MR. GLANDOREF: Youknow,Ijustsentyoua |11 scope.
12 document. It will take while to go through. 12 A. Idon'tunderstand your question.
13 One moment. 13 Can you rephrase that?
14 BY DR. GLANDOREF: 14 BY DR. GLANDOREF:
15 Q. Let's look, if we could, at paragraph 143. 15 Q. Sure. You confirmed that none of the examples
16  A. Okay. That'sright where [ was looking. 16 in the '147 patent disclose the addition of bromine to
17 Q. Okay. Good. 17 coal?
18 And it says here that "they" - meaning the 18 A. Right, and I said that.
19 inventors - "confirmed that the use of bromine additive 19 Q. And you offer the opinion here in '143 that
20 on the coal combined with activated carbon injection 20 September 2003, the inventors had confirmed the addition
21 downstream from the combustion chamber provided 21 of bromine to coal, correct?
22 significantly improved mercury capture as compared to 22 A. Yes, when they were reducing the invention to
23 methods employing chlorine additive or activated carbon |23 practice.
24 without bromine addition.” 24 Q. Why then did the inventors not include a single
25 A. Right. 25 example among the 12 examples of adding bromine to coal?
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Page 261

Page 263

1 MR. NEMUNAITIS: Same objection. 1 A. Ican't remember offhand.
2 A. Example of adding the bromine to colon in the 2 Q. Okay. In this -- the other specification, how
3 '147 patent specification? 3 did the -- how did the authors identify the addition of
4 BY DR. GLANDOREF: 4 bromine to coal?
5 Q. Yes. 5 A. T'm sorry?
6 A. Idon't know. 6 Q. Youjust answered my question that you
7 Q. If their invention was related to the addition 7 recall -- that you recall something from the
8 of bromine to coal, don't you think they would have | 8 specification of the other asserted patents that
9 mcluded an example saying that? 9 discloses the addition of bromine to coal?
10 A. Idon't know. 10 A. Yes.
11 Is it rcally nccessary as long as it's 11 Q. Arc you rcferring to the claims of those
12 claimed? 12 patents?
13 Q. Well, that's certainly a patent law question. 13 A. Ithink it's in the claims and also in the
14 Is it your understanding that the 14 specification, but I'm not sure. I'd have to look at the
15 specification should -- should provide written support 15 patents.
16 for the claims? 16 Q. Do yourecall it being an example in the
17  A. Iwould assume so, but I'm not a patent 17 specification?
18 attorney. 18  A. Idon'trecall
19 Q. Do yourecall identifying anywhere else, other 19 Q. Let's go ahead and introduce the next exhibit
20 than the examples in the patent specification, that 20 here, which I guess is Exhibit 17. Again, it's not one
21 discusses the addition of bromine to coal? 21 that I believe you have a paper copy of, but we have
22 MR. NEMUNAITIS: Objection. 22 it -- we have it here.
23 Are you asking him to look through his 23 (Exhibit No. 17 marked.)
24 report? 24 BY DR. GLANDOREF:
25 A. Did -- I'm sorry. Can you ask that again. 25 Q. Go ahead and when it's up on the screen,
Page 262 Page 264
1 BY DR. GLANDOREF: 1 page -- page through that.
2 Q. Sure. Do you recall identifying anywhere 2 A. Okay. Tjustlostit. Okay, I gotit. Okay.
3 else -- let me -- let me rephrase. 3 Q. It'slong.
4 Do you recall identifying anywhere outside 4 A. Declaration of John Pavlish?
5 of the examples in the patent specification that discuss 5 Q. Yes.
6 the addition of bromine to coal? 6 A. Yes.
7 A. Well, right here. 7 Q. Do you recognize this exhibit?
8 Q. That's in the laboratory notebook? 8 A. Oh, yeah.
9 A, Right 9 Q. Whatis this document?
10 Q. Okay. Let me -- let me -- let me rephrase my 10 A. It's the Declaration of Inventor John Pavlish.
11 question again. I'm not asking good questions. T'll try 11 Q. Did you rely on this document?
12 again. 12 A. Yes.
13 Do you recall identifying anything in the 13 Q. Okay. And let's look, [or example, at
14 specitication of the asserted patents that discusses the 14 paragraph 16 of this.
15 addition of brominge to coal? 15 A. Okay.
16 A. Any - I'm sorry. I'm not following. 16 Q. And if we -- if you would go ahead and read
17 Q. Okay. Do you recall identifying anything in 17 that first sentence of paragraph 16 into the record.
18 the specification of the '147 patent that discloses the 18 A, Okay. "By 2001, we had decided to focus on
19 addition of bromine to coal? 19 testing and evaluating various sorbents for use in
20 A. No. 20 mercury capture. However, PTC testing was relatively
21 Q. Do you recall identifying anything in the 21 expensive, and thus we needed to obtain funding to
22 specification any of the other asserted patents that 22 perform in-depth testing. In December 2001, we held a
23 discloses the addition of bromine to coal? 23 project meeting at the EERC to discuss overall project
24 A. Yes. 24 strategy and funding. The overall project goals were
25 Q. Which patent is that? 25 memorialized in the slides below from that meeting."
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Page 265

Page 267

1 Q. And then it refers the first slide shown here 1 overall project strategy and funding. The overall
2 is a slide titled "Background,” correct? And it says, 2 project goals were memorialized in the slides below from
3 "Mercury is an immediate issue.” 3 that meeting."
4 Do you see that? 4 Q. And again, then there is a reference to that
5 A, Yes. 5 same slide we saw before that's entitled "Background,”
6 Q. Just to point out here, it says here in 6 and it talks about mer -- that mercury is an immediate
7 December 2000, EPA decides regulation will be required. 7 issue.
8 Do you sce that? 8 Do you see that?
9 A. Yes. 9 A. Right. Yes.
10 Q. Is that consistent with your understanding that 10 Q. These paragraphs are almost identical, correct?
11 in December of 2000 is when EPA decided that there will | 11 A. They look like it.
12 be a regulation? 12 Q. The only difference is that when Pavlish is
13 A, Yes. 13 speaking, he's talking in the first person. He's using
14 Q. And under that it says the regulations will be 14 "we," correct?
15 proposed by December 2003. 15 A. Yes.
16 Do you sce that? 16 Q. Andin your report, it instead says "the
17 A. Yes. 17 inventors," correct?
18 Q. And then under that, it says there will be a 18 A Yes.
19 promulgation of regulations by December 2004. 19 Q. Butotherwise, it's the same?
200 A, Yes. 20 A. It's the same.
21 Q. Now, by December 2000, you were no longer 21 Q. So your opinion here is based on John Pavlish's
22 working at Com Ed, correct? 22 opinion of the work; is that fair?
23 A. Correct. 23 A. Yes.
24 Q. You were no longer working with -- for a power 24 Q. Okay. And it's fair to assume that this IPR
25 plant or any power plants? 25 declaration was the source of these paragraphs?
Page 266 Page 268
1 A. Later on I was training at power plants. 1 A. Yes.
2 Q. Yes, and we discussed that yesterday. 2 Q. Okay. And so we won't read it into the record,
3 A. Yes. 3 but let's go to the next paragraph in your report, which
4 Q. Soyou did some training seminars in —- 4 is 122,
5 A. Around 2010. 5 And in this paragraph, you say, for
6 Q. Right. 6 example, that they had already determined to focus on the
7 Aside from those training scminars, you 7 sorbent-based technology, and in particular carbon-based
8 were not involved in power plant work as -- after 8§ sorbents.
9 December 2000, correct? 9 Do you see that?
10 A. Right 10 A. Yes.
11 Q. Let's go now to your expert report, the second 11 Q. And the reference to "they" is a reference to
12 one, which I think we had open -- maybe you still have it | 12 the inventors; is that right?
13 open. 13 A. I'would assume so, yes.
14 A. Yeah. The rebuttal report? 14 Q. Now let's go to that next paragraph in the
15 Q. Yes. And let's go to paragraph 121. 15 exhibit, which is paragraph 17 of Exhibit 17.
16 A. Okay. 16 Again, we see that same sentence, but it
17 Q. And again, if you wouldn't mind -- and I think 17 just has "we" instead of "they," correct?
18 for the court reporter, it's always good to read slowly, 18 A, Itlooks like it, ves.
19 butif you could read paragraph 121 into the record. 19 Q. And so here was John Pavlish saying, "We had
20 A. By20--"By 2001, the inventors had decided to 20 already determined to focus on sorbent-based technology,
21 focus on testing and evaluation of various sorbents for 21 and in particular carbon-based sorbents,” correct?
22 use in mercury capture. However, PTC testing was 22 A, Yes.
23 relatively expensive, and thus they needed to obtain 23 Q. So as an cxample here, when you are offering
24 funding to perform in-depth testing. In December 2001, 24 the opinion that they decided to focus on a particular
25 they held a project meeting at the EERC to discuss 25 technology, you were adopting the opinion of the inventor
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Page 269 Page 271
1 as what -- to what he decided -- or what they decided to 1 activated carbon system may use it intermittently?
2 focus on -- 2 A, Yes.
3 A. Yes. 3 THE WITNESS: Oh, I've got a cramp in my
4 Q. --is that fair? 4 leg. I'm sorry. Can we go off?
5 A. Yes. 5 DR. GLANDOREF: Take a break?
6 Q. That's his interpretation -- it's John 6 THE WITNESS: Yeah, please.
7 Pavlish's interpretation of the experiments that they had 7 THE VIDEOGRAPHER: We are going off the
8 a focus on sorbent-based technology, correct? 8 record. The time now is 11:05.
9 A. "They" being the inventors. 9 (Recess 11:05-11:19.)
10 Q. Yes. And so you're adopting that opinion in 10 THE VIDEOGRAPHER: We are back on the
11 your report; is that right? 11 record. This is the start to media number 3. The time
12 A, Yes. 12 is 11:19.
13 Q. And that's true for a large portion of your 13 BY DR. GLANDORE:
14 opinion on this conception in reduction to practice? 14 Q. Welcome back, Mr. O'Keefe.
15 A. Yes. 15 A. Thank you.
16 Q. Have you been paid for all of your time working 16 Q. Isyour--isyour leg okay?
17 on this case yet? 17 A. It's better.
18 A. No. 18 Q. Okay.
19 Q. There's still some outstanding invoices? 19 A. Youknow, it was a pretty bad charley horse.
20 A. Yes. 20 Q. Okay.
21 Q. Do you know the total you've collected to date 21 A. lapologize for that.
22 so far? 22 Q. No, we've been sitting here a while. That's no
23 A. No. 23 problem.
24 Q. Do you know the total on the outstanding 24 Did you discuss the substance of your
25 invoices? 25 testimony with counsel during the break?
Page 270 Page 272
1 A. No. 1 A. No.
2 Q. Did you read the P tabs, preliminary 2 Q. Okay. We're going to go back to the '114
3 determination of a reasonable likelihood of invalidity 3 patent one more time.
4 regarding the '114 and '147 patents? 4 A, Okay.
5 A. Youmean in Niksa's report? 5 Q. Anddo you see in line 33 of column -- I'm
6 Q. Well, did you read the -- Niksa does refer if; 6 sorry, in column 33 at line 55, do you see, again, the
7 that is true. Let me rephrase it, though. 7 reference to Br2, HBr, and Br-?
8 Did you read the preliminary ruling in the 8 A. Yes.
9 IPRs concerning the '114 and '147 patents? 9 Q. Justso Iunderstand, is it your opinion that
10 A. Idon't remember. 10 CaBr 2 -- sorry, let me rephrase this.
11 Q. How much time did you spend this week preparing | 11 Is it your opinion that adding CaBr2 to
12 for this deposition? 12 coal results in the addition of molecular bromine, Br2?
13 A. About 10 hours. 13 A. Yes. ILsays -- and we talked about this
14 Q. Okay. And you had no involvement in those 14 betore. The key word is "comprises.” And CaBr2
15 previous IPRs; is that right? 15 compriscs Br2. Ithas Br2 init.
16 A. No. 16 Q. Calcium bromide comprises molecular bromine,
17 Q. I'm going to switch gears a little bit and talk 17 Br2?
18 to you about your opinions in your first report regarding 18 A, Br2,yes.
19 infringement, if we could. 19 Q. Okay. Okay. Thank you.
20 A. Okay. 20 We're going to go -- right before the
21 Q. Isit your opinion that at power plants that 21 break, though, we had switched to your first report, and
22 have activated carbon injection systems, that such plants 22 we were talking about the use of activated carbon at
23 use activated carbon continuously? 23 power plants.
24 A. No. 24 Do you recall that?
25 Q. It's your opinion that a power plant with an 25 A. Yes.
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Page 273

Page 275

1 Q. So we're going to - I'm going to ask you more 1 A. No.
2 questions about that. 2 Q. Okay. Let's then go back to your first report.
3 A. Dol go back to my -- 3 In your experience, do you know if power
4 Q. Ifyou would like, sure. We're going to be 4 plants intentionally vary the rate at which the activated
5 asking about your infringement opinion, which I believe S carbon is injected?
6 1is in your first report. 6 A. Intentionally vary?
7 A. Soit's in the opening report. 7 Well, they -- they have no choice. They
8 Q. Yes. Then I believe, of course, you address 8 have to meet the standard.
9 some of the issues again in your third report, but the 9 Q. And so how often -- in your experience, how
10 initial opinion is in your first report. 10 often do power plants vary that additive rate of
11 A. Okay. 11 active -- of activated carbon?
12 Q. And you're not offering any opinions for any 12 A. Tdon't think that they vary it.
13 power plant as to how much activated carbon they inject 13 Q. Okay. Do you know - what is the highest rate
14 over a given period of time? 14 of injection of activated carbon that you've -- that
15 A. As long as they're injecting some activated 15 you're aware of?
16 carbon, they infringe. 16  A. Ican'tremember.
17 Q. Right. So you're not offering an opinion as to 17 Q. Can you recall the lowest rate of injection of
18 amount of activated carbon that's being injected? 18 activated carbon?
19 A. Well, I did offer an opinion as to amounts in 19 A. No.
20 one of my reports -- 20 Q. You're not offering any opinions on why these
21 Q. You offered -- 21 power plants use activated carbon instead of other
22 A. -- and it was estimated amounts. 22 mercury control technologies, are you?
23 Q. Was it an estimate of the amounts, or was it an 23 A. Tthink it has to do with economics and also
24 estimate of the amount of time that the inject -- the 24 incentives.
25 activated carbon is used? 25 Q. Do you know what other mercury control
Page 274 Page 276
1 A. Tthink it was an estimate of the time. 1 technologies would be used available to these power
2 Q. Okay. In your experience, how much activated 2 plants to use instead of activated carbon?
3 carbon would a power plant need to inject in order to 3 A. No.
4 meet MATS? 4 Q. Do yourecall in the power plants accused of
5 A. Tdon'tknow. It depends on the type of coal 5 infringement in this case whether any of them installed
6 burned. 6 activated carbon injection systems after the -- after
7 Q. Can you give a range? 7 they started using refined coal?
8 A, Idon'tknow. 8 A, No.
9 Q. Now,if we look -- I apologize for making vou 9 Q. lJustto clarify, it's your recollection that
10 flip back and forth, but if you -- let's go back to 10 there are no such plants, or you just don't remember one
11 the'114 patent, if we could. 11 way or the other?
12 A. Okay. 12 A. Idon'tthink any plants installed activated
13 Q. And I'm going to direct you to claim 4. 13 carbon injection systems in the [lue gas.
14 A, Okay. 14 After they started burning refined coal,
15 Q. Have you read claim 4? 15 there would be no purposc in doing so.
16 A. Yes. 16 Q. The plants here all had activated carbon
17 Q. Did you do an analysis of each power plant to 17 injection systems in place before they started refining
18 determine whether or not they were adding the halogen or | 18 coal?
19 halide promoter in a ratio of 1 gram to about 30 grams -- 19  A. Idon'tthink so.
20 A. No. 20 Q. Ijust-- maybe we spoke over each other there.
21 Q. Let me just finish. 21 Tjust wanted to clarify your answer.
22 -- per a 100 gram of the sorbent 22 You said, "1 don't think any plants
23 material? 23 installed activated carbon injection systems after they
24 A. No. 24 started burning refined coal,” right?
25 Q. You didn't do that analysis? 25 A. Right.
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Page 277

Page 279

1 Q. And I was just clarifying that answer. 1 five, someone uses the component material or apparatus to
2 These -- the plants accused here had 2 directly infringe a claim.”
3 activated carbon injection systems in place before they 3 Q. Thank you.
4 started burning refined coal? 4 And so, whose burden is it to show that
5 A. Well, in conjunction with burning refined coal. S contributory infringement is occurring?
6 And "in conjunction” means "and.” 6 A. The plaintiffs.
7 So -- 7 Q. That's the party that you're representing,
8 Q. But- 8 corrcct?
9 A. --you'd burn refined coal, and they did 9 A. Right.
10 activate carbon injection. 10 Q. And you refer to a few times in there a com --
11 Q. DBut my question is in terms of when the systems 11 one moment. Let me make sure [ have your language
12 were involved. 12 correct.
13 The activated carbon injection systems 13 ‘Which paragraph are you reading from, just
14 were already in place before the refined coal started 14 for the record?
15 being used? 15 A. It starts in paragraph 200
16 A. Idon'tthink so. I'm not sure though. 16 Q. Okay. And the reference here in the first
17 Q. Okay. You offer some opinions in your report 17 point of your five points is to a company selling,
18 on a contributory infringement. 18 offering to sell, or importing within the United States a
19 Do you recall that? 19 component of a product, material, or apparatus.
20 A. Yes. 20 Do you see that?
21 Q. You're accusing the defendants in this case of 21 A. Yes.
22 contributory infringement of the asserted claims, 22 Q. And so, what is the component that you are
23 correct? 23 opining is being sold here?
24 A Yes. 24 A. The component -- or the apparatus - I guess
25 Q. And what is your understanding of what 25 the component would be refined coal.
Page 278 Page 280
1 contributory infringement is? 1 Q. Okay.
2 A. Well, it's spelled out in my opening report at 2 A. And the apparatus would be the machinery to do
3 the beginning. I think there's a section on what 3 the refining of the coal.
4 contributory infringement is. Induced infringement, I 4 Q. Okay. And so like, again, if you look down at
5 should say. 5 point three of your list, or point two, again, it refers
6 Q. Well, we'll talk about each of those things in 6 to the component, material, or apparatus?
7 turn. 7 A, Well, also -
8 A. Ifyougo to page 8, I talk about specifically 8 Q. One of those -- one of those three things is
9 contributory infringement. 9 required, correct?
10 Q. Okay. So what is contributory infringement? 10 A. Alsoa component of the product -- of a product
11 A. "Infringement must be determined on a 11 would be the same as material too.
12 claim-by-claim basis. A company is liable for 12 Q. Okay.
13 contributory infringement of a claim i a patent holder 13 A. So the material would be the refined coal.
14 proves by a preponderance of the evidence, one, the 14 QQ. The thing that you are accusing defendants of
15 company sclls, offers to scll, or imports within the 15 selling for the purposes of contributory infringement are
16 United States a component of a product, material, or 16 refined coal; is that correct?
17 apparatus for use in a process during the time the patent 17 A. Correct,
18 is in force. And two, the component material or 18 Q. And what is your definition of refined coal
19 apparatus is not a staple or a community -- commeodity of | 19 that you're using?
20 commerce suitable for substantial noninfringement use. 20 A. Well, the addition of MERSORB to the coal,
21 And three, the component material or apparatus 21 which is a calcium bromide compound.
22 constitutes a material part of the invention. And four, 22 Q. So the -- is the product here that you were
23 the company is aware of the patent and knows that the 23 considering for the purposcs of contributory infringement
24 component material or apparatus is especially made or 24 refined coal made with --
25 adapted for use as an infringement of the claim. And 25  A. Calcium bromide.
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Page 281 Page 283

1 Q. -- the calcium bromide? 1 were any such plants?

2 A. Yes. 2 A. No.

3 Q. Okay. And it's the same product regardless of 3 Q. Okay. Are there any other properties of the

4 which power plants it's sold to? 4 refined coal that you consider it -- consider

5 A. I think so, yes. S necessary -- let me rephrase.

6 Q. And you agree that refined coal made with 6 You indicated that the refined coal that

7 calcium bromide is sold to some plants that don't use 7 you are considering for the contributory infringement

8 activated carbon? 8 section of your report is refined coal made with calcium

9 A. No. 9 bromide; is that right?

10 What -- what would be the reason to do 10 A. Correct.
11 that? 11 Q. Are there any other properties of the refined
12 Q. Are you aware -- you're not aware of any plants 12 coal that you need to know in order to determine
13 that use refined coal without activated carbon? 13 whether it's refined coal within the scope of your
14 A. No. 14 opinion or outside the scope of your opinion?
15 Q. It's your opinion that there are no plants that 15 A. Idon't understand.
16 use refined coal and do not have systems for injecting 16 Q. Are there any other properties of the refined
17 activated carbon? 17 coal that are necessary to determine whether or not it is
18 A. No. 18 inside -- let me -- let me rephrase. Yeah, I'll try to
19 Q. I'm sorry, let's make sure we clarify that 19 rephrase for you. I'm sorry.
20 question. 20 Are there any other properties of the
21 Are there any plants that use refined coal 21 refined coal that you considered in determining whether
22 and do not have systems for injecting activated carbon? 22 that refined coal should be part of your contributory
23 A. No. 23 infringement analysis?
24 Q. AndI'mnot limiting my question to the plants 24 A. No.
25 accused here. 25 Q. Youdidn't consider, for example, the
Page 282 Page 284

1 I mean are there any plants, whether part 1 application rate of the MERSORB to the refined coal?

2 of this lawsuit or not, that use refined coal and do not 2 A. No.

3 have systems for injecting activated carbon? 3 Q. By which, I mean you don't distinguish between

4 A, Idon'tknow. 4 different types of refined coal based on the application

5 Q. You're not aware of any plants, again, whether 5 rate of the MERSORB?

6 accused or not or part of this lawsuit or not, that use 6 A. No.

7 refined coal and do not have systems for injecting 7 Q. Or basced on the application rate of the S-Sorb?

8§ activated carbon? 8 A, No.

9 A, I'wasn'tasked to check on that. 9 Q. Andyoudon't distinguish between the different
10 Q. You didn't consider whether there were plants 10 types of refined coal for your contributory analysis --
11 in the country that used refine coal and do not use 11 infringement analysis with regards to the rank of coal?
12 activated carbon? 12 A. What do you mean by rank?

13 A. Why would they? 13 Q. Whatis -- do you have an understanding of the
14 Q. Would that be relevant to your contributory 14 term "rank" as it relates to coal?

15 infringemoent analysis? 15 A. Well, therc's difforent types of coal. There's
16 A. No. 16 lignite sub-bituminous, bituminous, anthracite.

17 Q. If there were plants that used refined coal 17 Q. Okay. You don't distinguish between the

18 without using activated carbon, that would be a 18 different types of coal -- let me -- let me rephrase.

19 noninfringing use, correct? 19 You don't make a distinction between

20 A. Correct. 20 different types of refined coal for your contributory

21 Q. And if there were a substantial number of 21 infringement analysis by reference to the type of coal?
22 plants using refined coal without activated carbon, then 22 MR. NEMUNAITIS: Objection, outside the —
23 that would be a substantial noninfringing use, correct? 23 or mischaracterizes the testimony on the report.

24 A. T guessso. Sure. 24 A. Well, I talk about sub-bituminous coal, and

25 Q. But that's -- you didn't consider whether there 25 also some stations burn lignite.
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Page 285 Page 287
1 BY DR. GLANDORF: 1 BY DR. GLANDORF:
2 Q. But all those different types of coal are 2 Q. Welcome back, Mr O'Keefe.
3 within the -- what you are defining as the "refined coal 3 A. Thank you.
4 product” for the purposes of your contributory 4 I don't always get welcomed back from
5 infringement? S breaks by attorneys that are deposing me, so it's kind of
6 A. Right. The material, yes. 6 nice, a nice touch.
7 Q. The materials that's -- 7 Q. Well, the -- and then | always ask you the same
8 A, Yeah 8 question afterwards, which I'll ask you again.
9 Q. --that you're analyzing? 9 A. Yeah.
10 THE WITNESS: Can we -- can we go with 10 Q. Did you speak with your attorney about the
11 lunch right now or... 11 substance of your deposition?
12 DR. GLANDOREF: Sure. I'mean, couldI--1 12 A. No.
13 just have a couple more questions right on this very 13 Q. Okay. Is it your opinion that refined coal
14 specific point. Would that be okay? 14 prepared with calcium bromide has no substantial
15 THE WITNESS: Sure, fine. 15 noninfringing uses?
16 DR. GLANDOREF: And then we - then I think 16  A. No.
17 we can break. Is that okay? 17 Q. That is not your opinion?
18 THE WITNESS: I won't melt. 18 A. Well, my opinion is refined coal was produced
19 DR. GLANDOREF: Yeah. Okay. 19 for the purpose pulling mercury out of the combustion
20 BY DR. GLANDORE: 20 gases.
21 Q. Indefining the refined coal that you are 21 Q. Your opinion is that was the purpose for
22 considering for your contributory analysis question, do 22 which it's prepared?
23 you distinguish between refined coal delivered to plants 23 A. Yes.
24 with scrubbers versus plants without scrubbers? 24 Q. My question is are there any -- let me
25 A. No. 25 rephrase.
Page 286 Page 288
1 Q. Indefining the refined coal that you are 1 In your opinion, are there substantial
2 considering for your contributory analysis, infringement 2 noninfringing uses of refined coal made with calcium
3 analysis, do you distinguish between refined coal on a 3 bromide?
4 plant-by-plant basis? 4 A, No.
5 A. Yes. 5 Q. There are no such use -- refi -- there are no
6 Q. Soyou don't consider refined coal as it's 6 such uses?
7 delivered -- you consider refined coal as a total 7 A. Notin this casc, no.
8 material. You break it down into a plant-by-plant basis; 8 Q. And before the break, you testified that power
9 is that right? 9 plants use activated carbon intermittently.
10 A. I think it depends on the type of coal that 10 Do you recall that?
11 they're burning. 11 A. Yes.
12 Q. And you testified that regardless of the type 12 Q. Ifapower plant used refined coal without
13 of coal that they're burning, it is all considered 13 activated carbon 50 percent of the time, would that be a
14 refined coal? 14 substantial nonintringing use of retined --
15 A. Yes. 15 A. No.
16 Q. It's made with calcium bromide? 16 Q. --coal?
17 A. Yes. 17 Why not?
18 DR. GLANDOREF: Okay. Let's - let's go 18  A. Becauseitstill infringes. As long as they
19 ahead and we can take our lunch break. 19 use activated carbon, it infringes.
20 THE WITNESS: Okay. 20 Q. So to beclear, I'm talking about a plant and
21 THE VIDEOGRAPHER: We are going offthe | 21 they intermittently use activated carbon, so it's on 50
22 record. The time now is 11:40. 22 percent of the time and it's off 50 percent of the time.
23 (Recess 11:40-12:34)) 23 A. Right
24 THE VIDEOGRAPHER: We are back on the 24 Q. And do you agree that when they are using
25 record. The time now is 12:34. 25 refined coal with the activated carbon being injected,
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Page 289 Page 291
1 that is infringing, correct? 1 without activated carbon injection downstream in the flue
2 A. Correct. 2 gas.
3 Q. And when they are using refined coal without 3 Q. Correct. And that would be a noninfringing
4 the activated carbon system on, that would be 4 use?
5 noninfringing, correct? 5 A. Right
6 A. Well, it's noninfringing at the time that you 6 MR. NEMUNAITIS: Objection, asked and
7 turn the activated carbon off. 7 answered. I'm sorry.
8 Q. Correct. 8 A. Right
9 A. Yes. 9 MR. NEMUNAITIS: Same objection, asked and
10 Q. And so ifa plant -- if a plant, during its 10 answered.
11 operation, was burning refined coal without the activated | 11 BY DR. GLANDOREF:
12 carbon injection system on 50 percent of the time, would 12 Q. And if that was being done a substantial amount
13 that be a substantial noninfringing use? 13 of time, then that would be a substantial amount of use?
14 A. No. 14 A, What's a substantial amount of time?
15 Q. Again -- and you just told me that burning it 15 Q. Well, let's -- we'll talk about that.
16 without the activated carbon injection system on is not 16 But do you agree that if it was burned for
17 noninfringing. 17 a-- if it was burned without activated carbon for a
18 A. Right. 18 substantial amount of time, that would be a substantial
19 Q. Soisit your opinion that thatisnota 19 noninfringing use?
20 substantial use? 20 MR. NEMUNAITIS: Objection, asked and
21 A. Well, even if they turn the activated carbon 21 answered.
22 off 50 percent of the time, the 50 percent that it's on 22 A. Tcan't say that.
23 would be infringing. 23 BY DR. GLANDOREF:
24 Q. Right. So 50 percent of the time it's 24 Q. You can't make that determination?
25 infringing. 50 percent of the time it's noninfringing? 25 A. Youknow, it depends here on what we mean by
Page 290 Page 292
1 A. Right. 1 "the component, material, or apparatus constitutes a
2 Q. You would agree that 50 percent of the time 2 material” - or I'm sorry, wrong thing I read here.
3 would be a substantial amount of the time, correct? 3 Where am [?
4 A. No. 4 Okay. "The component material or
5 Q. That's not enough, in your mind, to - to be 5 apparatus is not a staple article or commodity of
6 substantial? 6 commerce suitable for substantial noninfringing use.”
7 A. They still infringe when it is turned on. 7 I'm not sure what substantial
8 Q. Right. Butthe question here for contributory 8 noninfringing use is in a context of your questioning.
9 infringement is whether there is a substantial 9 Now, I think that it had substantial use
10 noninfringing use. 10 in the accused plants.
11 And wouldn't you agree that that 50 11 Q. Substantial noninfringing use?
12 percent of the time that it's off is a substantial 12 A, Well, substantial use.
13 noninfringing use? 13 And in one of my subsequent reports, my
14 MR. NEMUNAITIS: Objection, asked and 14 rebuttal report -- or I'm sorry -- my reply expert
15 answered. 15 report, I listed a table showing all the plants involved
16 A. Okay. It says here in number 2 in paragraph 20 16 in this lawsuit and estimated the amount of time they
17 of my report, it says, "Number two, the component 17 were using activated carbon injection. And, you know,
18 material or apparatus is not a staple article or 18 it's like in the 90 percent of the time. A lotof
19 commodity of commerce suitable for substantial 19 times it's close to 100 percent. So that's substantial
20 noninfringing use.” 20 to me.
21 Is that what you're... 21 Q. Well, and that's my question.
22 Q. Thatis what I'm talking about, this question 22 1f it was only 50 percent of the time --
23 of whether there is a substantial noninfringing use for 23 or I'm sorry. Let's go back.
24 refined coal? 24 You're saying that if the refined coal is
25 A. Well, the refined coal can be still be burned 25 being used without activated carbon only a few percent of
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Page 293

Page 295

1 time, that's not substantial? 1 A. That depends. I don't know.
2 A. No, that's sub -- it's substantial use with 2 Does the refined coal by itself meet the
3 activated carbon injection. 3 MATS emission standards to qualify for the Title 45 tax
4 Q. Right. And so the use without activated carbon 4 credit? No, I don't think so.
5 is not substantial; is that what vou're saying? 5 Q. It's your opinion that it would not be possible
6 A. Well, it depends on what "substantial” means. 6 for a plant to meet the standards required for Section 45
7 Q. Yes. And that's -- 7 tax credits by burning refined coal without activated
8 A. Youknow, and what you're trying to get me to 8 carbon?
9 opine on is, oh, you know, 50 percent is not substantial. 9 A. Well, lignite or sub-bituminous powder, river
10 Well, I can't say that. 10 basin coal. We're talking about coal has different
11 Q. I'm asking you about your opinions in this 11 mercury contents.
12 case. You told me at the beginning of — you know, right 12 Q. Well, let's -- let's include all coal in this
13 afier lunch here, that your opinion is that refined coal 13 question.
14 made with calcium bromide does not have substantial 14 A. Well, we can't because coal is classified into
15 noninfringing uses. 15 different types.
16 So I am asking you, right, what it means 16 Q. Iunderstand.
17 to be substantial, in your mind, since it's your 17 But is your -- is it your opinion that
18 opinion? 18 some coal types would be able to qualify for Section
19 A. Well, the -- the thing I was trying to express 19 25 -- Section 45 tax credits by burning refined coal
20 was it does -- you can still burn refined coal without 20 without activated carbon?
21 activated carbon injection. Okay. That's a use, you 21 A. Ifthe refined coal is something like
22 know. But what is the point of refining the coal if 22 bituminous coal, yeah, maybe.
23 you're not going to use the activated carbon? 23 Q. Isityour understanding that to qualify for
24 You're not going to meet the MATS standard 24 Section 45 tax credits, coal must meet the MATS
25 for mercury emissions. 25 regulation standard when burned?
Page 294 Page 296
1 Q. But did vou consider whether there are any 1 A. I'msorry. Can you ask that again?
2 plants outside of this lawsuit meet MATS standard using 2 Q. Sure. Iasked you about Section 45 earlier,
3 refined coal without activated carbon? 3 and you referred to MATS standard, so let me just make
4 A. Thaven't considered that. 4 sure [ understand.
5 Q. There's nothing in any of the patent claims 5 Is it your understanding that to qualifly
6 about meeting the MATS standard, correct? 6 for Section 45 tax credits, coal must meet the MATS
7 A. No. 7 regulation standard when burned?
8 Q. There's nothing about the -- nothing in the 8 A. Tdon'tknow.
9 asserted patent claims about meeting any kind of 9 Q. That's not something you considered?
10 standard -- 10 A. Imighthave.
11 A. No-- 11 Q. Let's go back to your table here. You referred
12 Q. --correct? 12 to a table I think in your reply report with some
13 A. --justarresting mercury emissions from the 13 percentages.
14 stack. 14 Can you direct me to that.
15 Q. And you agree that refined coal can be burned 15 A. That'sin, I belicve, the rebuttal report. No,
16 without activated carbon, and that would still produce 16 I'm sorry.
17 heat, correct? 17 Q. Yes, I think it's the reply report.
18 A. Yes, it can be combusted. 18  A. Thereply report, yeah. Okay.
19 Q. And refined coal that is burned without 19 Q. So are you on page 87
20 activated carbon downstream can still power the turbine 20 A, Yes.
21 in a power plant, correct? 21 Q. I guess that's paragraph -- if we look back,
22 A. Yes. 22 it's starting in paragraph 18; is that right?
23 Q. And you agree that refined coal that is burned 23 A. Correct.
24 with activated -- out activated carbon can still be 24 Q. And you give here estimates of the time -- the
25 eligible for section 45 tax credits, correct? 25 operation time that each of these plants uses their
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Page 301

Page 303

1 In that case there would be -- 10 percent 1 substantial use?
2 of the time would be noninfringing, correct? 2 Q. Again, my question is the opposite of that.
3 A. Right. 3 Is the 90 percent that you're burning
4 Q. Isthat a substantial noninfringing use? 4 without activated carbon a substantial noninfringing
5 A. No. It's -- 10 percent is not substantial. S use?
6 Q. Somy question is where do you -- where are you 6 A. Tdon't think so, hypothetically.
7 drawing the line as to what's substantial or not? 7 Q. 90 percent is still not substantial in your
8 A, Well, all of the plants that I have listed in 8 mind?
9 this table are greater than 90 percent. Some of them are 9 A. Well, 90 percent they're using activated carbon
10 close to 10 per -- or 100 percent, so that's substantial 10 injection, so that's substantial, 90-plus percent.
11 use of refined coal. 11 Q. So my question, if it was 90 percent use
12 Q. Right. Butthe question is not whether they're 12 without activated carbon, is that substantial amount of
13 substantial use of refined coal. 13 noninfringing use?
14 The question is whether there is a 14 A, Idon't--Idon't know.
15 substantial noninfringing use, correct, whether that part 15 Q. When you say 5 percent of the time is not very
16 is substantial? 16 substantial, what is the definition of "substantial” that
17 A. Well, I don't really care about noninfringing 17 you are applying?
18 use. All I care about is the 90-plus percent infringing 18 A. Well, by substantial, I think 90 -- plus 90
19 wuse, and that's what I talked about in my reply report. 19 percent is substantial.
20 That's what's shown in this table. 20 Q. Well, that's just -- you know, that's
21 Q. Ifthe activated carbon -- sorry. 21 answering -- you're just repeating what your opinion is
22 If the refined coal is being burned 22 there.
23 without activated carbon 50 percent of the time, so there 23 But I'm asking you what your definition of
24 was a 50/50 ratio, would that 50 percent of the time be 24 "substantial” is that you used to reach that opinion.
25 enough for you to conclude that there was substantial 25 So when you say 5 percent is not very
Page 302 Page 304
1 noninfringing use? 1 substantial, what is the definition of "substantial” that
2 A. No. 2 you're applying?
3 We're not talking about 50 percent. We're 3 A. T'd say greater than 50 percent.
4 talking about 90-plus percent. 4 Q. Okay. So if we look at these plants, you agree
5 Q. Tagree, but I'm asking you a hypothetical. 5 that there is at least some amount of use of refined coal
6 If one of these power plants was burning 6 without activated carbon?
7 their refined coal 50 percent of the time with activated 7 A, Yos.
8 carbon and 50 percent of the time without activated 8 Q. So there is at least some amount of
9 carbon, would that 50 percent of the time that it was 9 noninfringing use, correct?
10 being burned without activated carbon be a substantial 10 A. 1 percent to 10 percent.
11 noninfringing use? 11 Q. Are you offering an opinion that that amount of
12 MR. NEMUNAITIS: Objection, asked and 12 use without activated carbon is unusual?
13 answered. 13 A. No.
14 A. lcan't really say. 14 QQ. Are you offering the opinion that that amount
15 BY DR. GLANDOREF: 15 of usc without activated carbon is far-fetched?
16 Q. If one of these power plants was burning their 16 A. No.
17 refined coal 10 percent of the time with activated carbon 17 Q. Are you offering the opinion that that amount
18 and 90 percent of the time without activated carbon, 18 of use without activated carbon is allusory?
19 would that 90 percent of the time be a substantial 19 A. No.
20 noninfringing use? 20 Q. Are you offering the opinion that that amount
21 A. Again, [ really don't care. 21 of use without activated carbon is impractical?
22 All 1 care about is the 90-plus percent 22 A. No.
23 shown in this table in my report. 23 Q. Are you offering the opinion that that amount
24 Q. You won't answer my hypothetical question? 24 of use without activated carbon is occasional?
25 A. Is, like, 10 percent using the activated coal a 25 A. Occasional, ves.
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Page 305

Page 307

1 Q. That's occasional in your mind? 1 occasional? And I think you said, yes, that is
2 A. Yes. 2 occasional?
3 Q. Arcyou offering the opinion that that amount | 3 A. Yes.
4 of use without activated carbon is aberrant? 4 Q. Whatis your definition of "occasional” that
5 A. What's that mean? 5 you're applying there?
6 Q. Do you have an understanding of the word 6  A. Well, once they take the activated carbon
7 aberrant? 7 injection equipment offline for cleaning, maintenance,
8 A. No. 8 repairs.
9 Q. Are you offering the opinion that thatamount | 9 Q. Isee.
10 of use without activated carbon is experimental? 10 So the opposite of that, again, would be
11 A. No. 11 the use of activated carbon burning for power in the
12 Q. Whatis your definition of "occasional"? 12 normal sense?
13 A. It's taken offline for maintenance, repairs, 13 A. I'msorry. Idon't understand.
14 cleaning, that sort of thing. 14 Q. Again, I'm asking you, I guess, what the
15 Q. And so if it was being used, you know, in the | 15 opposite of occasional would be. So the -
16 regular course of business without it being about 16  A. Normal operations.
17 maintenance or cleaning, that would not be unusual? | 17 Q. The normal operations of the plant where you're
18 A. I'msorry. Can you ask that again. 18 burning coal to produce power, correct?
19 Q. Well, you gave an example when you said 19 A. Right, right.
20 occasional would be when it's taken offline for 20 Q. Okay. What work did you do to determine the
21 maintenance, repairs, and cleaning. 21 amount of use of refined coal without activated carbon at
22 A. Yeah. 22 the accused plants?
23 Q. Soifit was used in the regular course of 23 A. Alittle bit of research.
24 business, so not for maintenance or cleaning, that 24 Q. Whatresearch?
25 would -- that would be usual then; is that fair? 25  A. Ihad to go check some documentation out that
Page 306 Page 308
1 A. That would be usual? 1 the government compiles on operating data.
2 Q. TI'm just trying to get your understanding of -- 2 Q. What -- can you explain what those documents
3 of -- tell me what "unusual" would mean, and what are the 3 were?
4 usual uses. 4 A. No.
5 A. Of activated carbon injection? 5 Q. What type of data did the government compile in
6 Q. Yeah. 6 these documents?
7  A. What's the usual use? 7  A. Justoperating data for the power plants.
8 Q. Yes. 8 Q. Did that data include the amount of activated
9 A. To meet the MATS standard, unusual would be, 9 carbon that was used?
10 you know, you have to take it offline for maintenance or 10 A. Ithink so.
I'l repairs or cleaning. 11 Q. Do you offer any opinions in your report about
12 Q. Isee. 12 the amount of activated carbon being used?
13 And so the usual use would be burned in 13 A. No.
14 the course of generating power where you're meeting the 14 Q. Okay. So was the amount of activated carbon --
15 MATS standard, in your opinion? 15 was the data on the amount of activated carbon used the
16 A. Correct. 16 basis for your - any of the opinions that your report?
17 Q. And so let's go back to the occasional. 17 A. Well, the amount of time that the system was
18 ‘What's your definition again of 18 operating without activated carbon --
19 "occasional" use? 19 Q. Okay.
20 A. Occasional use of what? 20 A. --injection.
21 Q. Well, I asked you earlier is it your -- are you 21 Q. Did the data that the government compiled in
22 offering the opinion that the amount of use of activated 22 those documents provide you with the percent of time that
23 carbon -- let me start again. 23 the power plants uscd activated carbon?
24 Are you offering your opinion that the 24 A. No. Ithink it was calculated. I can't
25 amount of use of refined coal without activated carbon is | 25 remember offhand.
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Page 309 Page 311
1 Q. Butitwas not from any -- any government data? 1 A. No.
2 A. Well, yeah. 2 Q. Ifyoulll take a moment -- and hopefully this
3 Q. It was from government data? 3 isnot too tall of a task, but could you locate in your
4 A, Iresearched it, yeah. 4 reply report there the website that you mentioned, ot any
5 Q. Okay. So you researched the percent of time S such websites?
6 that these power plants use activated carbon? 6 A. Tdon'tknow ilit's listed or not.
7 A. Yes. 7 No. I think it's referenced 232 in my
8 Q. Again, so what was the source of the data? 8 rcbuttal report.
9 A. Ican't remember. It's a government website. 9 Q. Okay. And what is the -- what is -- what are
10 They compile all the data -- operating data that the 10 you looking at? What is --
11 power plants have to submit. 11 A. ElA.gov.
12 Q. And does that website indicate the amount of 12 Q. Isityour testimony that the EIA website
13 time that these plants use activated carbon? 13 provides information on how frequently a power plant uses
14 A. T can't remember offhand. 14 ACI?
15 Q. When did you access that website? 15 A. Tdon'tknow if it specifically provides that,
16 A. When I was writing the report. 16 but it does have operating data for cach power plant.
17 Q. Prior to your work on this case, had you ever 17 THE WITNESS: Can we take a little break?
18 access that website? 18 DR. GLANDORE: Sure.
19 A. No. 19 TIIE WITNESS: Ihave to go to the men's
20 Q. Had you ever leader about that website? 20 room.
21 A. No. 21 DR. GLANDORF: You bet.
22 Q. Your opinions you're offering here on the 22 THE VIDEOGRAPHER: We are going off the
23 amount of activated carbon use are not based on anything |23 record. The time now is 1:05.
24 you knew before this case, correct? 24 (Recess 1:05-1:13)
25 A. No. 25 THE VIDEOGRAPHER: We are back on the
Page 310 Page 312
1 Q. They're not based on any of your experience -- 1 record. This is the start to media number 4. The time
2 A. No. 2 is 1:13.
3 Q. -- before this case, correct? 3 BY DR. GLANDOREF:
4 A. No. 4 Q. Youindicated that your data on the amount of
5 Q. And are your opinions on the amount of time 5 time that the plants use activated carbon is based on the
6 that activated carbon is being used based on any 6 EIA database, correct?
7 conversations with anyone at the accused power plants? 7 A, Well, yeah, it's operating data submitted by
8 A. No. 8 the power plants.
9 Q. Are they based on any conversations with 9 Q. And that's the data that you used to figure out
10 anyone? 10 the percentage of time that the plants use --
11 A. Well, the attorneys that I'm working for. 11 A. Yes.
12 Q. Again, I don't want to inquire into those. 12 Q. --activated carbon?
13 But are your opinions on the amount of 13 A. Yes.
14 time that activated carbon is being used based on 14 Q. Did you have any other source of date for the
15 conversations with anyone other than your attorneys? 15 amount of time that plants usc activated carbon?
16 A, No. 16  A. Ican'trecall
17 Q. And vou never went and observed the injection 17 Q. You don't recall if there were other sources
18 of activated carbon into a flue gas system? 18 that you --
19 A. No. 19 A, No.
20 Q. Younever -- did you ever visit a power plant 20 Q. --relied on?
21 to see how they keep their records of activated carbon 21 A. No.
22 use, if any? 22 Q. We spoke a little bit before this last break
23 A. No. 23 about the -- about whether the use of acti - use of
24 Q. Are you aware of any records that power plants 24 refined coal without activated carbon at these plants was
25 keep regarding their use of activated carbon? 25 substantial or not; do you recall?
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Page 329

Page 331

1 Q. We were talking earlier about contributory 1 included in your report, correct?
2 infringement. But you've also I think mentioned at one 2 A. Ithink so, yes.
3 point, inducement of the infringement. 3 Q. Sitting here today, you're not aware of any
4 A. TInduced infringement. 4 evidence other -- that you have not included in vour
5 Q. Induced infringement. 5 report?
6 What is the difference between induced 6 A No.
7 infringement and contributory infringement? 7 Q. And we'll come back to that.
8 A, Okay. Again, I'mnot a lawyer, so L have to 8 Just briefly, another requirement here of
9 refer to my reports. 9 induced infringement is that there is knowledge,
10 Q. Fair enough. It's not possible to keep all 10 correct?
11 these legal standards in your head, I assume. 11 A. Yes, knowledge of the patent.
12 A. Right. 12 Q. I'msorry. Could you just tell me again, what
13 Okay. Can you ask that again. 13 do they need to have knowledge of?
14 Q. Whaltis the difference beiween contributory 14 A. The company was aware of the patent and knew
15 infringement and induced mfringement? 15 that the acts, if taken, would constitute infringement of
16 A. Induced infringement as I say here is when a 16 the patent, or that the company believed there was a high
17 company takes action during the time that the patent was 17 probability that the acts would infringe on the patent
18 in force that caused -- that was intended to cause and 18 and the company took the deliberate steps to avoid
19 led to the infringing acts by someone else. Two, the 19 learning of that infringement.
20 company was aware of the patent and knew that the acts if | 20 Q. Okay. So let's just take those kind of piece
21 taken would constitute infringement of the patent or that 21 by piece.
22 the company believed there was a high probability that 22 So the company has to have knowledge of
23 the acts would infringe the patent and the company took 23 the patent, correct?
24 deliberate steps to avoid learning of that infringement. 24 A. Correct.
25 And three, the acts were actually carried out by someone 25 Q. And they have to have knowledge that the acts,
Page 330 Page 332
1 else that directly infringed a claim. 1 if taken, would lead to the infringement of the patent,
2 That's induced infringement. 2 correct?
3 And contributory infringement we talked 3 A. Correct.
4 about eatlier. 4 Q. And what is your evidence that the defendants
5 Q. Right. So let's talk a little bit about 5 knew of the patenis?
6 induced infringement now if we could. 6 A. T'd have to refer to my report. I can't
7 So let's start maybe on the third point. 7 remember offhand.
8 I mean, who is directly infringing the claims in the 8 Q. Sure. I'll help you out there. Again, [ —-if
9 asserted patents here? 9 vou look at page 87, I think is where you kind of start
10 A. The power plant. 10 with these descriptions.
11 Q. And so in your opinion who is inducing that 11 A. Okay.
12 infringement? 12 Q. Ifyou want to just go ahead and review that
13 A. The refined coal providers. 13 page and the next couple, and then I'll ask you again.
14 Q. Okay. And what are you otfering the opinion 14 A, Okay.
15 that there arc any particular acts that the refined coal 15 Q. So doos that refresh your recollection about
16 plants undertook that caused or led to the infringing 16 your opinions about knowledge of the patents?
17 acts? 17  A. Yes, thank you.
18 A. Supplying the refined coal. 18 Q. And so if we look, for example, at paragraph
19 Q. Anything else? 19 113, you indicate that the defendants would have been
20 A. Idon'tknow. In the sales process, when they 20 aware of the patents based on the date of the lawsuit,
21 were selling the refined coal process to the power 21 correct?
22 plants, they might have said something to encourage the 22 A. Rught.
23 power plants to participate in using the refined coal. 23 Q. And then after that you say they may have known
24 Q. And if you were relying on any statements made 24 even earlier than that based on doing a patent search.
25 during the selling of that refined coal, that would be 25 Do you see that?
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Pape 333

Puge 335

1 A Yes. 1 . Now, you're indication there is not that they

2 Q. And are yvou an experi on what constitutes a 2 obramed information about the patents but that they

3 diligent patent search? 3 obtaied information about the MEIC's process, correct?

4 A, Well 1 know how to use Google Patents. 4 A, The patent process. yes.

5 Q. You performed patent searches before? 5 . There's no indication here that there was

4] A, Oh. yes. & information chreulating that — aboui the patent;

7 Q. Using Google Patents? 7 correct?

b A Yes. 8 A, Idon'tthink so.

9 Q. And did you perform the scarch that's shown  $ Q. Ilave you done an aualysis Lo determing whether
10 here [ guess in pavagraph 1162 10 or not ME2 ~the produsts sold by MEZC infringes each of
11 A, Yes. 11 the patents asserted in this case?

12 Q. This is a screenshot of your work? 127 A, Products sold by MEIC?
I3 A ]thinkso, yes. I3 Q. That's right.
14 Q. And did you decide on the search terms being 14 A, Well, why would I care. because it'd say on the
15 used here? 15 patents.
16 A, Yes. 16 Q. Tmasking you if you did that analysis.
17 Q. And you have an indication here that Sally 17 A Mo
18 Batawian did 2 patent search. 18 Q. Okay. Youhaven't done an analysis lo consider
19 Do you sec that? 19 whether the process that ME2C teaches to its customers is
20 A, Yes. 20 goverad by the claims asseried in this case?
21 Q. Do you know what year she did that? 21 A, don'tknow.
22 AL Tthivk it was before 2007, 22 Q. Youhaven't done that analysis?
23 Q. Okay. And do youknow whatadatethe -~ 23 A, No. No.
24 the -- 24 THE WITNESS: Cau we take a break?
25 A, Pmsorry. It was ~- Ldon't have that a5 DR. GLANDORF: Sure,
Page 334 Page 336

1 information. 1 THE VIDEOGRAPHER: We are going off the

2 Yeah, that duate is incorrect. 2 recopd. The time now iy 2:00,

3 Q. And you wouldn't know what dalabase Sally 3 {Recess 2:00-2:15.)

4 Baianian used for her patent search? 4 THE VIDEOGRAPHER: We are back on the

s A, No, but Google Patents is readily available to 5 yecord, Thisis the start to medin numbeér 5. The nme

& the public. 6 1w 2:15,

7 Q. Do vou know wheu Google Pateots was st 7 BY DR. GLANDORF:

& uvailable? 8 Q. Welcome back, Mr. OKeele.

9 A, No 9 A, Thank you.

10 Q. Had youever done a patent search in the field 10 Q. 1 know that T forgot to welcome you last time.
1T of mereury control before this case’¥ 11 A, And you have to ask mea question.
12 A Mo 12 Q. Ldo. Did vouspeak with your atiomey about
13 Q. Have you ever done-- had you ever done a 13 the subjectof your -- the deposition duning the break?
14 paient search in the field of coal combusiion systems 4 A, No.
15 before this case? 15 . Lots look back — | think it's paragraph 16
16 Ao T don't think so. 16 where you talk about the elernents of induced infnugenent
17 in your opening report.
18 A. Okay.
19 Q. Soury, 18. 1t Ipoks like,
0 A 18
21 Al tight.
22 3 We were just talking about the requirement that
23 the company needs to be wware of the pateut.

Do you recall that?
25 A Yoes

b
i
b
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Page 337

Page 339

1 Q. And I'm looking here in the second of your 1 coal?

2 enumerated elements for induced infringement, correct? 2 A. Right. And the power plants knew that they had

3 A. Yes. 3 to meet the MATS standards and they couldn't do it with

4 Q. But you agree the company has to be aware of 4 activated carbon alone, so they had to use the refined

5 the patent but also needs to know that the acts, if 5 coal.

6 taken, would constitute infringement of the patent, 6 Q. Are there any specific actions that you are

7 correct? 7 alleging that the refined coal operators undertook that

8 A, Yes. 8 led to the use of activated carbon by the power plants?

9 Q. And if we go back up to number 1, there's a 9 A. Well, to meet the MATS standards for mercury
10 requirement that the company took action during the time | 10 control.

11 the patent was in force that was intended to cause and 11 Q. And so what role did the refined coal operators
12 led to infringing acts by someone else. Do you recall 12 have in -- refined coal companies don't require the power
13 that? 13 plants to meet the MATS standards, correct?
14 A. Right, yes. 14  A. No, but the government does.
15 Q). And ]I asked you I think - but I just want to 15 Q. The only action taken by the refined coal
16 make sure this is on the record - what action if any did 16 plants that you're pointing to here for induced
17 the refined coal companies take to cause or to lead the 17 infringement is the creation and selling of the refined
18 power plants to use activated carbon? 18 coal; is that correct?
19 A. They took action of devising a refining coal 19 A. Right, ataloss.
20 process that would be in the power plants. 20 Q. Ataloss?
21 Q. And so the action of devising a refined coal 21 A. Yes.
22 process that would be in the power plants, is your 22 Q. There are no other actions that you are
23 evidence of the action that led to the use of activated 23 alleging here that are being undertaken by the refined
24 carbon? 24 coal entities that lead to the use of activated carbon?
25 A. Yep. They started refining coal, yes. 25 A. No.
Page 338 Page 340

1 Q. They started -- is it -- let me make sure [ 1 Q. Iwantto gonow to -- back to point 2 in

2 understand this. 2 paragraph 18, if we could.

3 By starting to refine coal, that 3 And we talked a little bit about the first

4 encouraged the power plants to use activated carbon? 4 half of this clause that the company had to be aware of

5 A. Well, they pro -- they made the equipment. 5 the patent and knew that the acts would constitute

6 They took the action of designing equipment and producing| 6 infringement of the patent. But there's also a second

7 equipment and installing it and getting it up and running 7 part that follows that, an "or."

8 to produce refined coal. 8 Do you see that?

9 Q. All the equipment you were talking about there 9 A, Or that the company believed there was a high
10 in that answer is about the creation of refined coal, 10 probability that the acts would infringe the patent and
Il correct? 11 the company took the deliberate steps to avoid learning
12 A. Yes. 12 of that infringement.

13 Q. You're not talking about activated carbon 13 Q. Yeah, that's what I'm referring to. And 1

14 equipment? 14 think there is a typo there because there's a couple of

15 A. No. 15 "or that's." But this is an "or," right? This is

16 Q. And my question is: What -- how did the action 16 another way that they can meet point 2, is that they took
17 of designing and implementing refined coal equipment lead | 17 deliberate steps to avoid learning of that infringement?
18 to or encourage the power plants to use activated carbon? |18 A, Yep.

19 A. Well, they encouraged the power plants to have 19 Q. And have you heard the term before "willful

20 to refine coal facilities in their coal handling 20 blindness"?

21 department by buying the coal and -- from the power 21 A. No.

22 plants and selling it back to them after the refining 22 Q. Okay. Well, with regard to this —

23 process at a loss. So that was pretty good 23 A, Orlthink [ have, yes. I'm sorry.

24 encouragement. 24 Q. Okay. And do yvou associate that term “willful
25 Q. That was encouragement for them to use refined 25 blindness” with this clause that we were just looking at?
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Page 341

Page 343

1 A. Yeah, I would say so. 1 record.

2 Q. Okay. 2 THE VIDEOGRAPHER: We are going off the

3 A. To just look the other way. 3 record. The time now is 2:24.

4 Q. Right. Okay. That's your understanding of 4 (OFf the record 2:24-2:26)

5 what's being described here? 5 THE VIDEOGRAPHER: We are back on the

6 A. Yes. 6 record. The time now is 2:26.

7 Q. lsee. Do yourecall it you offered any 7 EXAMINATION

8 opinions of deliberate steps that were taken by the 8 BY MR. DYESS:

9 defendants in this case to avoid learning of the 9 Q. Mr. O'Keefe, I've been sitting down there a
10 infringement? 10 long time. Thank you for bearing with us this long.

11 A. No. 11 A. T've been sitting here a long time, too.
12 Q. You don't recall that? 12 Q. Sure. If's true.
13 A. No. 13 We've introduced ourselves at various
14 Q. Is it fair to say that if you do allege that 14 time. I'm Je[l Dyess. I'm here on behalf of a group of
15 the company took any deliberate steps to avoid learning 15 the defendants in this case that usnally get referred to
16 of the infringement, that would be included in your 16 as the CERT Defendants.
17 expert opinion? 17 A. Right.
18 A. Yes. 18 Q. When [ make that reference, do you have a
19 Q. Sitting here today, you're not aware of any 19 general understanding what I'm talking about as the CERT
20 facts or evidence of steps taken to avoid learning of the 20 Defendants?
21 infringement that are not in your report? 21 A. Yes, I do.
22 A. Tdon'treally remember. ButIseem to 22 Q. Okay. A few follow-up questions to some things
23 remember that one of the defendants took out liability 23 that you've been asked over the last day and a half.
24 insurance against infringing on the patents. 24 We've talked about MATS a few times, but I'm not sure
25 Q. And in your opinion, is that an example of a 25 we've explained in the record what that is. Do you
Page 342 Page 344

1 step that would be taken to avoid learning of 1 what -- when we talk about MATS in this case, do you know

2 infringement? 2 what that is?

3 A. No, not really. It would be to -- they'd be 3 A. Yeah, it's an acronym. It stands for Mercury

4 aware of the patent, and they would - I believe that 4 and Air Toxics Standards.

5 they would be causing induced infringement by selling 5 Q. And what - MATS is the EPAs national standards

6 refined coal to the power plants. 6 to reduce mercury and other toxic air pollution from

7 Q. Isece. 7 coal-fired plants, right?

8 And that's an argument that you would 8 A. Correct.

9 include - if you're making an argument, is it fair to 9 Q. Coal-fired power plants had to comply with the
10 assume that it's in your report here? 10 MATS rules for mercury by 2015 or 2016, depending on
B A. Tthinkitis. 11 whether they got on extension, right?

12 Q. Thisis not a new argument you're coming up 12 A, Ican'tremember for sure. I'll have to check

13 with here -- 13 that out.

14  A. No. no. 14 Q. Sure. Do you know if that's somewhere in your
15 Q. Okay. 15 report?

16 DR. GLANDOREF: Thank you for that 16 A. Well, yeah. I'd have to look for it.

17 testimony. At this point, I'm going to pass the witness 17 Q. Yeah, if you can get to that quickly. Idon't

18 over to my colleague Mr. Dyess. And so [ will be done, 18 think that's really in dispute, but you're more than

19 you know, with my questioning with the reservation of 19 welcome to look.

20 course that if there is a, you know, redirect, there may 20 A. Well, no. I mean --

21 be some -- that will be followed on top of that. But 21 Q. They had to comply with it at some point,

22 otherwise I will pass the witness over. 22 right?

23 THE VIDEOGRAPHER: Do you want to go off |23 A. Yecah, they had to comply with it, surec.

24 the record? 24 Q. Do you remember when that compliance date was?
25 DR. GLANDOREF: Yes, let's go off the 25  A. Ican't remember offhand without referring to
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Page 345

1 my report.

Q. Sure. Then if you would, why don't you look at

your report. And I don't have that pulled up.
And you're looking at your first report,

correct?

A. Well, I might have to look at all of them. 1
can't remember specifically where it's at.

Q. Asl-

A. It may actually be in my reply report.

Q. Ican tell you exactly where itis. If you'll

SR R B NV T S S I S

—
=]

Page 347

Q. Would it be correct to say that your entire
understanding of MATS compliance has come as a result of
your work on this case?

A. Yes.

Q. Allright. We talked a lot in this case -
we've used the term "refined coal,” correct?

A. Right.

Q. That's actually a label that comes out of the
tax code of -- section 45 of the tax code about tax
credits, right?

11 look at paragraph 50 of your first report. 11 A. T'would imagine. I can't remember for sure.
12 A 507 12 Q. Okay. Let me back up a couple of questions.
13 Q. Yeah 13 You don't hold yourself out as an expert
14 A. Okay. Yes, 2015. 14 on MATS compliance, correct?
15 Q. Unless they got a one-year extension, right? 15 A. Other than in this case. I hold myselfas an
16 A Yep. 16 cxpert in MATS compliance with regard to patent
17 Q. Sosome plants it was 2015, some plants it was 17 infringement of the patents-in-suit in this case.
18 20162 18 Q. Is MATS compliance part of the -- any element
19 A. Right 19 of any of the asserted patents in this case?
20 Q. Okay. Soit's correct that you don't have any 20 A. Not specifically, but the patented technology
21 professional experience working with power plants on MATS 21 is used to achieve MATS compliance, namely mercury
22 compliance, correct? 22 capture.
23 A, Correct. 23 Q. Right. But there's not -- the level of mercury
24 Q. Okay. Youdon'thave any -- there arc other 24 capture required for MATS compliance isn't a part of any
25 mercury emission control regulatory compliance rules 25 element of any of the claims in this case?
Page 346 Page 348
1 besides MATS, correct? 1 A. No, it's not.
2 A. Tdon'tknow. 2 Q. We've talked a lot about activated carbon
3 Q. Okay. Butif there are, you don't have any 3 injection, and I've got some really basic questions just
4 professional experience working with any power plants on | 4 to make sure. A jury might see this one, and it will
5 mercury emission control regulatory compliance rules 5 mauke sure they understand it.
6 other than MATS, correct? 6 A power plant has to have special
7  A. Right. 7 cquipment installed at the plant in order for it to
8 Q. Okay. You've never done any research or 8§ inject activated carbon, right?
9 publications on MATS compliance? 9 A, Correct.
10 A. No. 10 Q. Okay. Irefer to that as activated carbon
11 Q. Youdon't-— 11 injection system. Is that -- do you refer to it as
12 A. Other than in this matter that we're dealing 12 anything else?
13 with now. 13 A. No.
14 Q. Fair point. Outside of the work you've done in 14 Q. Okay. And a power plant has to get permanent
15 this matter you don't have any research or publications 15 authorization from its environmental regulatory agency to
16 on MATS compliance, correct? 16 install and use an activated carbon injection system,
17 A. No. 17 right?
18 Q. Other than the work you've done for this case 18  A. Ibelieveso.
19 you don't have any training or education on MATS 19 Q. Okay. And a power plant -- you would agree
20 compliance, correct? 20 that a power plant that did not have this specialized
21 A. No. 21 equipment for injecting activated carbon wouldn't be
22 Q). Okay. Other than what -- the work you've done 22 capable of infringing any claims of the asserted patents,
23 on that case, you don't have any teaching expericnce on 23 right?
24 MATS compliance, correct? 24 A. Twould say that's true, ves.
25 A. No. 25 Q. Do you -- have you done any research - let's
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Page 349

Page 351

1 start overall. Have you done any research at any time 1 A. Yes.
2 about when the first activated carbon injection system 2 Q. Andisityour understanding that she cites
3 was installed in a coal-fired power plant in the United 3 evidence that shows for various power plants that they
4 States? 4 used refined coal vears before they installed an
5 A. No. S activated carbon injection system?
6 Q. And that would certainly include you haven't 6 A. Tdon't remember.
7 done that for this case, correct? 7 Q. Okay. Youdon't remember that from her report?
8 A. No. 8 A. No.
9 Q. Okay. Have you done any research -- let me 9 Q. IfIrepresent to you that that's in her
10 strike that. 10 report, did you do any research to refute that evidence?
11 Have you done any work in this case to 11 A. Tdon't think so.
12 determine when an activated carbon injection system was | 12 Q. Okay. Kind of as a general matter, is there
13 installed at any power plant that's the subject of this 13 anything outside of the documents that were produced in
14 case? 14 this case where someone could go to determine when an
15 A. When it was installed? 15 activated carbon injection system was installed at a
16 Q. Yes. 16 power plant?
17 A. Itwas installed in conjunction with the 17 A. Not that I'm aware of.
18 refined coal facility. 18 Q. You certainly didn't access any information
19 Q. Let me unpack that statement. 19 outside of what was produced in this case to make that
20 Are you saying at the same time that a 20 determination, correct?
21 power plant had a refined coal facility installed, it had 21 A. No.
22 an activated carbon injection system installed? 22 Q. Before I leave this point I just want to make
23 A. That's my understanding. 23 sure I've got a clear understanding.
24 Q. Whatdo you base that understanding on? 24 Is it your opinion that none of the power
25 A. Just what I've reviewed in this case, documents 25 plants that are the subject of this case used refined
Page 350 Page 352
1 that I've reviewed. 1 coal at any time before they used activated carbon
2 Q. Can you tell me what documents you're referring 2 injection?
3 to? 3 A. That's my understanding, yes.
4 A. Look at the back of my report. Ilistall 200 4 Q. Okay. And any opinion you would have taken
5 and some documents that I reviewed to wrile the report. 5 otherwise would be set forth in one of your reports
6 Q. Can you refer me to any one document that would 6 you've put in this case, correct?
7 show that? 7 A. Correct.
8 A. No. 8 Q. Certainly, if Dr. Senior took a different
9 Q. Okay. So it's your understanding that there 9 position in her report, you've submitted a reply to that
10 were no power plants that are the subject of this case 10 report, correct?
11 that used act - that used refined coal before it 11 A. Right.
12 installed an activated carbon injection system? 12 Q. And that's not in your reply report, correct?
13 A. Tdon't think so, no. 13 A. Tdon't think it is.
14 Q. And what do you base that understanding on? 14 Q. Okay.
15 A. What documentation that [ read. 15 A. Icould checek that if that's okay.
16 Q. And you can't point into any of that 16 Q. Sure. Yeah.
17 documentation? 17  A. Okay. Ithink I address that opinion of Dr.
18 A. No. 18 Senior starting on page 1 of my reply report.
19 Q. Did you specifically research that issue? 19 Q. You're talking about your February 2023 report,
20 A. Yes. 20 correct?
21 Q. Where did you go to research that issue? 21 A. Ibelieve so, ves.
22 A. Those documents that I've listed in the 22 Q. Allright. Paragraph 1. Okay?
23 appendix. 23 A. Well, it's actually a little further than that.
24 Q. Okay. You reviewed Dr. Connie Senior's report 24 Paragraph 3.
25 in this case, correct? 25 Q. Okay.
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Page 353

Page 355

1 A. 1 think that's what you're talking about. 1 accurate or not?
2 Q. Well Tsee where Lhat talks about burning 2 A, Idon'tthink so. no.
3 refined coal during maintensnce operalions. 3 Q. Youdon't think it's sccurate or you don't have
4 And [ see where you say that she offers no 4 an opinion?
5 evidence that these power plants would have continued to 5 A. Tdon't have an opinion.
6 operate wilh the acceplable electricity generation if 6 Q. Okay. You're not saying she's wrong; you're
7 they permanently disabled activated carbon injection 7 not saying she's wrong or if she's right?
8 syslems. & A, No. Right.
9 But is there something in paragraph 3 9 . So it's possible those plants did bnrn refined
10 where you address whether or nof plants used refined coal 10 coal years belore they inslalled activated carbon?
11 before activated carbon? 11 A. DButldon't think there's any proof that they
12 A. Tdontknow. I'm checking. 12 did.
13 Q. I'msomy. I thought you had reteirred me Lo 13 Q. Do yon know if sormeone would be able to go out
14 paragraph 3. 14 and deternmine when an activaled carbon injection syslem
15 A. Well, it started -- it started talking -- 15 was inslalled at a power plant?
16 Q. Inndersiand. 16 A, Iguessso.
17 A. --aboutiton paragraph 3, 17 Q. Do youknow where anyone would go to look for
18 Q. Okay. 1% that?
19 A. Ideon't think I address that. 19 A. Probably at the power plants, whoever is in
20 Now, just to be clear, [ think vou're 20 charge of coal handling.
21 asking me. were some of the power plants burning refined 21 Q. [s there anvone else besides the -- is there
22 coal without activated carbon injection? 22 anywhere else besides the power plants themselves where
23 Q. No, that's not what I'm asking you. 23 one could go w look for that information?
24 What I'm asking you is, do yon -- the 24 A, ldontknow.
25 first question was: Do yon know when any of these plants 25 3. Okay. Have you seen -- do you recall seeing
Page 354 Page 356
1 installed the specialized activated carbon injection 1 any evidence in thiz case that would inform you thata
2 system they would need to have (o inject activaled 2 power plant was burning refined coal before it was vsing
3 carbon? And I believe you said you didn't? 3 activated carbon?
4 A. Ldidn"t yes. 4 A, KNo.
5 Q. Okay. And yon didn't investigate that asa 5 Q. Ifyouwould look Lo your first report. And
6 part of this case, comrect? 6 I'in going (o try to et vou a page. It may take me a
7 A, No 7 second,
& Q. And my neil set ol questions refer 10, do you 8 Okay. Hold on one second.
9 know if any of the planis that are accused as being
10 direct infringers in this case --
11 A. Okay.
12 . -- bumed refimed coal before (they installed
13 activated carbon injection equipment?
14 A, Okay.
15 Q. And yonr statement I think was, that the two
16 systeins were installed at the same time?
17 A, Yeah, Theie was no need to bum refined coal
18 wilthout zctivated carbon injection.
19 Q. Atany time ever?
20 A, Right,
21 Q. Okay. And then my follow-np qnestion was: If
22 Di Semior says mt her report that multiple plants wlho
23 were accused of infringement in tns case bumed refined
24 coal years before activaled carbon injection syslems were
25 installed, you don't have an opinion of whether that's
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18 Q. Okuy. And their use of relined coal for years
19 without activated carbon, you'd agree that would be a
20 substantial noninfringing nse of refined coal, correct?
21 MR. NEMUNAITIS: Objection.

22 muscharacterizes testimony.

23 A. During that time peniod, [ would say yes.

24 BY MR. DYESS:

25 Q. Okay. And yon're talking about the time period

Page 363
before activated carbon was nsed?

A, Yes,

Q. If there are oiher plants that burned refined
coal before they nstalled an activaled carbon system,
would you agree that those would also be noninfringing
uses of refined coal?

A, Yes.

Q. For those plants that used refined cosl bofore
they installed activated carbon, wonld you agree that
those would be substantial noninfringing uses of relined
coal?

A. Yes,

Q. And you've made no effort in this case to
determine any volume of refined coal that may have been
burned, combuisted at the accused power plants before
those plants installed activaled carbon, comect?

A, Comrect,

Q. And you haven't considered as a part of your
substantial noninfringing use opinions in this case,
whether a plant's use of refined coal before activated
carbon was installed was a substantial noninfringing use,
correct?

A. Correct.

Q. I honestly can't rememnber iT this has come up
in a day and a half?

Page 364
Do you know - iT Tuse the acronym ERERC.

do you know who I'm talking about?

A, Yes.

Q. Who is the EERC?

A. Itslisted in my list of acronyms. It stands
for Energy and Enviroomental Research Center.

Q. Okay., Among olher things that that CERC might
huve done, one thing it did for the plaats — I'm
sorty -- for the defendants in this case is that they did
the testing on coal to qualify it as refined coal under
section 45 of the tax code, correct”

A. lthink so, ves.
Okay. You're still at vour first report?
Yes.
If you would. turn to page 42, paragraph 81.
Okay.
[ don't need you to read that wito the record.
But if you would just read that paragraph o yourself,
and tell e when vou've had a chance 1o do that.
Okay,
This -- did you write this part of your report?

PRFO

o

PO

Yeu, Iwrole the whole report.
Q. So you familianized yoursel -- let me back up.
This paragraph kind of walks through the
EERC('s process for qnalifying coal as refined coal,
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A, Hmight be in the data sheets: T donthnow:

I P G e

&

Page 375
€ Okay. And-power plants only use that expensive
SInission conitp ~- conlrol strategy of using actvated
carbore because they tave to comply with MATS, comrect?
A Correct.
Q.

sxpensive sctivated carbon technology other than

Iz there any other reason power plantsuse this

T Q. Okay. ‘Do you liave an opinion of whither or not T eomplying with MATS?
4 the EERCs combustion of ¢oul from the power plants & A Mot that ¥m awsre of
9 thats teated with calcium brosnide for whichane 9 Q. We talked about this a litthe carlivr when we
10 actvaled carbon was injected, s msubstantial V10 were lalking about MATS,
i noninfdnping use? L1 KMATS complinnee came along ineither 2013
12 A, Yes 12 01 2016, comect?
13 Q. Whatis thatopiion? i3 A, Corect.
I AL Welloa's notinfringing. 14 Q. cAre vouaware of any powerplants that ars
15 4. Andifs x substantial noninfringing use? 15 agcused in this case that installed activated carbon
6 A Well 'would say, so.as long as activated 16 “injection systeins for any reason other than compliance
17 ccurbon s pot injectsd: 17 withs ereury sutission sonteol regulation?
W Q. AadjustT want 1o miake sure Dunderstand your 18 A No.
19 lustanswer, 19 Q. Andtheir metivation for installing that
20 To yonrunderStanding delivated carbon was 20 activated carbon injection system, which {s expensive o
21 aotinjecied by the EERC as a part of this section 43 221 nse, was o-comply with mercury vontrol regulations lke
22 qualification progess, correct? 32 MAaTs?
23 AL Corect: 123 A. Right
24 Q Ifvon would -~ you've still gotyour Gt 24 ). ‘Andcompliance with mercury control regulations
I5 yeport in front of you? 25 Jike MATS is the only reason you're aware of that these
Puge 374 Page 376
1 A Yes fdo 1 plants installed this activated carbor injection syslem
2. G, Hyoneouldlook withane at page 67 2 and used the expensive activated carbon, tight?
3 A Okdw, 3 A Yes
4 Q. I'vegota couple of questions about paragraph 4 Q. Asapatof your work on this case, were you
5 99 that staxts on page 62 and goesover o page 63, 1 5 told what vou could — I sorry. Let me back up.
& don't nved you toread it into the recordobut ifyou 6 As a part of your work on this case; were
7 would rend that paragraph and fomiliarize yourself with T yau told what vou should and should not considerasa
& jland Jet me know when you'vedong that & part of the substantal noninfoinging use analysis?
¥ A Okav. g A Ba
W Q. My questons really focuson the last sentence W Q. You came up with that oncyour own?
11 of pavagraph 99, which is over o page 63, And Pbeliess 11 A, Yeab,
12t savs, “These power plants would not incor the expénse 12 Q. Aguin, Pve gota few basie questions ity chse
13 of activated carbon if they did not-need 10" 13w ~because chances ate we're ot gomg torget fo-tulk
14 Did 1 read that correctly? 14 o you sgain before we try this case,if we fryit.
15 A, Yes 5 Yowwould agree that bafore any of the
& Qo Okay And"these power plants,” you'se talking 16-defendanits in tis case conld supply refitied coal wa
17 gboutthe power planis that are gecised of infringement 17 power plant; it would have fo fully construct its relimed
18 i thiscuge? 18 coal facilities before it started supplying thatréfined
9 A, Cofrect. 19 coal, correct?
20y Q. Okay, -Am Foorrect inunderstanding that 200 A, Fthink so, yes.
21 statement that setivated corbon is expensive, comect? 21 Q. Okay. Ifvou could look at'page 123 of your
22 A, Taould sny-so,ves 22 firstreport. ‘Okay. Yesh.
23 Q. Asa--gsanemiission control strategy, it's 23 D sosey: 1 think Py Jet te '~ | oy
34 -anexpensive one? | 24 “have you going to the wiong place. Don't - ligld on ons
25 A Yes 125 second.
46 (Pages 373 - 376)
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Page 387
1 MR. NEMUNAITIS: Objeclion, outside --
2 THE REPORTER: Objection. what?
3 MR. NEMUNAITIS; Objection, outside the
4 scope.
5 THE REPORTER: And the answer?
. 6 A I would expect that.
7 shut off its activated carbon injection system? 7 BY MR. DYESS:
8 A, Notexactly. 8 Q. Youwould expect them to keep those records
9 Q. You've never seen a power plant shut down iLs 9 A, Yos.
10 activaled carbon injection system? 10 Q. Did you see any of those records in this case?
11 A, No,no 11 A. [ can'tremember.
12 Q. You've never seen a power plant start up ils 12 Q). Did you ask to see any of those records --
13 activaled carbon injection sysiem? 13 A. No.
14 A, No. 14 Q. --Inthis case?
15 Q. You've never talked to anyone that told you how 15 THE REPORTER: Wait for the whole
16 a power plant either shuts down or slarls up its 16 question.
17 activated carbon injection system, comect? 17 BY MR. DYESS:
18 A, No, 18 Q. We looked at the chart. 1 need you to go to
19 Q. We've lalked — or you talked with Mr, Glandorf 19 your rebuttal report, your third report.
20 in this case aboul aclivaled carbon injection systems 20 A. Reply?
21 being taken off-line for maintenance and repairs and 21 Q. Yourreply. yeah. There we go.
22 things like that? 22 MR. DYESS: Oh. come on.
23 A. Right 23 Which exhibit is that?
24 Q. Okay. Do you remember that testimony? 24 MS. KOSOVA: 3.
25 A. Oh, yes. 25 BY MR. DYESS:
Page 386 Page 3588
1 Q. You wonld expect from your experience in power 1 Q. Okay. So we've spent some time talking about
2 plants, that power plants would keep records of when 2 1the chart that starts on page 8 of yvour report?
3 their activated carbou jection systein was ofl-hine for 3 A Yes
4 maintenance or repairs, correct?
5 A, [ would say so. ves.
6 Q. Did you see any of those records in this case?
7 A, [can'i remember.
8 Q. Do yourecall il you asked (o see any of those
9 records in this case?
10 A, [can't remember.
11 Q. And you would expect those plants to keep those
12 kind of records because the activated carbon iujection
13 systern is such 2n nnportant conipliance system at the
14 plant, correct?
15 A. Correct.
16 Q. Do you know of any power plants in this case
17 that didn't keep records of when its activated carbon
18 injection systemn was off-line for maintenance, repairs,
19 or things like (that?
20 A, No
21 ). Because an activated carbon injection system is
22 soimportant for mereury contiol and MATS comphance,
23 would you expect a power plant in this case to keep
24 records of when it was in operntion or not in operation?
25  A. ['wonld expect thnt.

49 (Pages 385 - 388)

Veritext Legal Solutions
212-267-6868 wWww.veritext.com 516-608-2400

BHE et al. EXHIBIT 1094
Page 40
ME2C_SDIA-00017407



Page 411

MR. DYESS: Left's take a quick break

THE VIDEOGRAPHER: We're going off the
record. The time now is 4:13.

(Recess 4:13-4:33 )

THE VIDEOGRAPHER: We are back on the
record, The time now 15 4:33,

EXAMINATION

BY DR. GLANDORF:

Q. Mr. O'Keefe, I just wanled 1o ask you questions
about something specific ~— a specilic portion in your
report that was brought np by your — your counsel, and
that is --

A. That has to do with the clainn charts?

Q. Yes. You have the claim charts there, and it
was the 114 claim chart on page 150.

A, Okay.

17 Q. Now, do you recall your counsel asking you

18 about the calcium bromide ions that are in water when the
19 MERSORD is absorbed in water?

20 A, Yes.

21 Q. Now, when MERSORB is added - let me rephrase
22 (hat.

23 Afier MERSORRB is added io the coal, 18 Lhe

24 caleium bromide in solution?

25  A. Ifsaliquid, but 1 don't know specifically

——
—_— O D 00~ O L B b

— o — p— p—
St P k2

Page 412

1 iit's in a solotion,

2 Q. You don't know if it's a liquid or if it's an

3 aqueous solution; is that -- is that fair?

4 A. That's correct.

5 Q. And then as the ¢aleium -- the coal with the

6 added caleiwm bromide is brought inte the combustion

7 chamber, do you know il the calcium bromide there is in
& solution?

9 A, [don't know,
10 Q. Do you know if it is a liquid, at that point?
11 A, Lwould assame if it's on the coal and 1t
12 hasn't evaporated, yeah.

—
Ly

Q. What form do you believe the calcium bromide is

—
.

when if's on the coal as it's being introduced into the

—
e

sombustion chamber?

16 A, T-—-1dout know.

17 Q. Okay.

18 DR. GLANDORF: Okay. No further questions
19 from me.

20 MR, NEMUNAITIS: Nothing from me.

21 THE WITKNESS: That's it. Thank you very

22 much

23 THE VIDEOGRAPHER.: This concludes today's
24 deposition. The time now is 4:35 p.m.

35 (Proceedings adjourned at 4:35 pam.}

55 (Pages 409 -412)

Veritext Legal Solutions
212-267-6868 wWww.veritext.com 516-608-2400

BHE et al. EXHIBIT 1094
Page 41
ME2C_SDIA-00017408



¥

Page 413
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Page 413
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& .6 REASON
Thist the dedtiroeny wag wansnbiod by e and s i R'f ﬁf GK o ) B
7w tpue recoed GF the Testimonyof S win -7 PAGE LINE CHANGE
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4 parties phoordered Copies have beanchacped a the sarne 9 REASON
i " Trmach copies; 10 PAGE LINE . CHANGE
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{4 That the dght 10 read and sigrthe deposition 16 PAGE. | CLINE: . CCHAMGE
b ke e anas ol waived, 7
18 :
WITHESS MY ITANID AN SEAL TG Gth day G Bash, 18 WO
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5 20
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 20 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(By 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1f so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloguies, guestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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